—

bl

10.

11.

12.

13.

14.

15.

16.

17.

18.

Table of Appendices

Matter of Coats, 2023 CO 44.

The Masias Memo (drafted ~ December 2018).

Agreement for Resignation and Release of Claims (the Masias separation agreement),
executed March 18, 2019.

Transcribed recording of a conversation between Chief Justice Nancy Rice and SCAO
Chief of Staff Mindy Masias (2017).

Colorado Judicial Department Agreement for Services by Independent Contractor (the
Masias Contract), dually executed April 11, 2019 and June 3, 2019.

Letter from Chirstopher Ryan to Deputy State Auditor Kerri Hunter, dated August 22,
2018.

Correspondence between Colorado State Auditor Dianne Ray and Chief Justice Nathan
Coats with letters dated May 16, 2019 and May 29, 2019.

Notice of Disciplinary Decision from State Court Administrator Christopher Ryan to
Chief of Staff Mindy Masias, dated November 7, 2018.

Policy Regarding Judicial Branch Employees Conducting Work for the Judicial Branch
as Independent Contractors, from Chief of Staff Mindy Masias (on behalf of State Court
Administrator Jerry Marroney) to Judicial Department Leadership, dated June 1, 2015,
with Judicial Department Purchasing Fiscal Rules, effective April 2015.

Agreement for Resignation and Release of Claims (Jane Hood separation agreement),
executed September 4, 2018.

Agreement for Voluntary Layoff and Release of Claims (David Kribs separation
agreement), executed May 15, 2019.

Denver Post and Denver Gazette articles re: allegations in Masias Memo as to Justice
Richard Gabriel.

David Migoya, Nondisclosures Under Fire: State Confidentiality Agreements Cost
Millions, Silence Whistleblowers, DENVER GAZETTE, November 13, 2022.

Letter from Colorado Commission on Judicial Discipline Interim Executive Director Jeff
Walsh to former 10" Judicial District Chief Judge Dennis Maes dismissing
RFE/Complaint as to all Justices of the Colorado Supreme Court, dated June 11, 2024;
Former Chief Judge Maes’s underlying RFE, submitted November 2022.

Colo. Office of the State Auditor, JUDICIAL DEPARTMENT STATE COURT
ADMINISTRATOR’S OFFICE PERFORMANCE AUDIT REPORT (November 18, 2020).

Letter from Chief Justice Brian D. Boatright to all Colorado Judicial Department
employees interpreting the Colo. Office of the State Auditor’s Fraud Hotline
Investigation Report, February 7, 2022; and Colo. Office of the State Auditor,
EXECUTIVE SUMMARY OF FRAUD HOTLINE INVESTIGATION REPORT, February 4, 2022.
Statement from Chief Justice Brian D. Boatright Regarding Investigation into Leadership
Services Contract, June 22, 2022; Robert C. Troyer and Nicholas E. Mitchell,
INDEPENDENT INVESTIGATION INTO THE LEADERSHIP SERVICES CONTRACT AWARDED BY
THE COLORADO JUDICIAL DEPARTMENT TO THE LEADERSHIP PRACTICE LLC, June 22,
2022.

Statement from Chief Justice Brian D. Boatright Regarding ILG investigation and
assessment of Colorado Judicial Branch workplace culture, July 11, 2022; Elizabeth R.

PLAINTIFF’S
EXHIBIT

1-3




19.

20.

21.
22.

23.
24.

25.

26.

27.

Rita and Anne R. McCord, COLORADO JUDICIAL BRANCH INVESTIGATION REPORT AND
ASSESSMENT OF WORKPLACE CULTURE, July 11, 2022.

2021 Correspondence between the Colorado Commission on Judicial Discipline and
Chief Justice Boatright re: “independent” investigations and records disclosure.

March 3, 2024 Denver Gazette articles re: Kiesnowski, the Woods matter, and the Masias
Controversy generally.

Colorado Supreme Court Filings in Matter of Kiesnowski, 2024 CO 12.

Colorado Supreme Court Filings in Matter of Scipione, 2024 CO 23 and judicial vacancy
announcement.

Colorado Supreme Court Filings in Matter of Gunkel, 2021 CO 30.

Materials Related to Justice Gabriel’s Selection as the Recipient of the 2024 American
Inns of Court 10" Circuit Professionalism Award:

a. June 11, 2024 email re: attorney Tom Overton’s request for the Minoru Yasui Inn
of Court to sponsor an award announcement advertisement in 7he Colorado
Lawyer;

b. Or. Laws 2016, Chap. 64; and

c. Colo. Jud. Dep’t video announcing award of Am. Inns of Ct. 10" Cir.
Professionalism Award to Justice Richard Gabriel (posted September 11, 2024).

Anonymous Letter to Colorado Office of Judicial Performance Evaluation Executive
Director Kent Wagner, July 2, 2024 (requesting evaluation of all judges currently subject
to retention elections who reportedly failed to file annual personal financial disclosure
statements, as required by § 24-6-202, C.R.S. and Canon Rules 1.1, 1.2, 2.5, and 3.15).
Colorado Supreme Court Record re: Promulgation of Colo. RJD 41--January 11, 2023
Public Hearing Transcript.

Legislative Record:

a. Nathan B. Coats, State of the Judiciary Address, 2019 Colo. House Journal, pp.
68-74 (January 11, 2019);

b. Transcript of Hearing before the J. Budget Comm., Colo. Leg., December 13,
2019;

1. REP. OF COLO. JUD. DEP’T TO J. BUDGET COMM., December 13, 2019;

c. Transcript of Hearing before the Legis. Audit Comm., Colo. Leg., December 7,
2020;

d. Transcript of Hearing before the J. Budget Comm., Colo. Leg., December 17,
2020;

e. Transcript of Hearing before the J. Judiciary Comm., Colo. Leg., January 25,
2021 (OSA SMART Act Presentation);

f. Transcript of Hearing before the J. Judiciary Comm., January 28, 2021 (Jud.
Dep’t SMART Act Presentation);

g. Brian D. Boatright, State of the Judiciary Address, 2021 Colo. House Journal, pp.
110-18 (February 18, 2021);

h. Transcript of Hearing before the Legis. Audit Comm., Colo. Leg., December 7,
2021;

i. Transcript of Hearing before the J. Budget Comm., Colo. Leg., December 15,
2021;

il



1.

Transcript of Hearing before the J. Judiciary Comm., Colo. Leg., January 25,
2022 (SMART Act Presentations by Colo. Jud. Dep’t and Colo. Comm. Jud.
Discipline):

Transcript of Hearing before the S. Judiciary Comm., Colo. Leg., March 3, 2022
(confirmation of James Carpenter and Mindy Sooter to Colo. Comm. Jud.
Discipline);

Email from Kurt Morrison to Judiciary Committee Chairs Pete Lee and Michael
Weissman—March 8, 2022;

m. Hearing on SB 22-201 before the S. Judiciary Comm., Colo. Leg., April 14, 2022:

1. Transcript;
ii. Relevant Hearing Materials and Exhibits:
1. Colo. Jud. Dep’t, Written Testimony Regarding SB 22-201, April
14, 2022;
2. Colo. Comm’n on Jud. Discipline, Presentation Slides, April 14,
2022;
3. Colo. Jud. Dep’t and Colo. Comm’n on Jud. Discipline,
Memorandum of Understanding re: Access to Ct. Records, October
1,2012;
4. Colo. Supreme Ct., Order Authorizing Colo. Comm’n on Jud.
Discipline Access to Ct. Records, April 13, 2017;
Transcript of Hearing on SB 22-201 before the S. Judiciary Comm., Colo. Leg.,
April 21, 2022;
1. SB22-201, Amend. L.011;
Transcript of Hearing on SB 22-201 before the S. Appropriations Comm., Colo.
Leg., April 26, 2022;
Transcript of Hearing on SB 22-201 before the Legis. Council Comm., Colo. Leg.,
April 29, 2022;
Transcript of Hearing on SB 22-201 before the H. Judiciary Comm., Colo. Leg.,
May 3, 2022;
Transcript of Hearing on SB 22-201 before the H. Appropriations Comm., Colo.
Leg., May 6, 2022;
Legislative Interim Committee on Judicial Discipline (ICJD):
1. Hearing record for Hearing before the Interim Comm. on Jud. Discipline,
Colo. Leg., June 14, 2022:
1. Introduction;
Legislative Staff Report;
Colorado Judicial Department Presentation;
Colorado Commission on Judicial Discipline Presentation;
Office of Attorney Regulation Counsel Presentation;
Colorado Office of the State Auditor Presentation,;
Logistics and Next Steps;
Public Testimony and Adjournment;
Relevant Exhibits and Hearing Materials:
a. Interim Comm. on Jud. Discipline, Areas of Study, June
2022;

A N A A il

il



b. Staff Report for the Interim Comm. on Jud. Discipline,
June 14, 2022;

c. Colo. Comm’n. on Jud. Discipline Presentation, June 14,
2022;

d. Colo. Comm’n. on Jud. Discipline, Report of the Colorado
Commission on Judicial Discipline to the Interim
Committee on Judicial Discipline of the Colorado General
Assembly: June 14, 2022 Initial Hearing, June 14, 2022;

e. Colo. State Ct. Admin. Office, Background on the
Independent Investigations, June 14, 2022;

f. Chris Forsyth, Evaluating a System of Judicial Discipline,
June 14, 2022;

ii. Hearing record for Hearing before the Interim Comm. on Jud. Discipline,
Colo. Leg. July 12, 2022:

1.

2.

bk w

RS

Introduction and Presentation by Chris Forsyth / The Judicial
Integrity Project;
Presentation by former CCJD Member and former 10™ Judicial
District Court Chief Judge Dennis Maes;
Presentation by the National Conference of State Legislatures
Public Testimony (Morning);
Presentation by Cynthia Gray / The National Center for State
Courts;
Presentation by Robert Troyer and Nicholas Mitchell / RCT, Ltd.
Logistics and Next Steps;
Public Testimony (Afternoon) and Adjournment;
Relevant Exhibits and Hearing Materials:
a. Nat. Conf. of State. Leg., JUDICIAL CONDUCT
COMMISSIONS., July 12, 2022;
b. Michael Hartman, State Judiciary Conduct Committees
Presentation, July 12, 2022;
c. Chris Forsyth, PETITION AND PROPOSAL REGARDING
JUDICIAL DISCIPLINE IN COLORADO, July 12, 2022;
d. Cynthia Gray, ANONYMOUS COMPLAINTS TO JUDICIAL
ConDUCT COMMISSIONS, July 12, 2022;
e. Cynthia Gray, BIFURCATED JUDICIAL DISCIPLINE SYSTEMS,
July 12, 2022;
f. Cynthia Gray, WHEN CONFIDENTIALITY CEASES IN FORMAL
JUDICIAL DISCIPLINE PROCEEDINGS, 2020;
g. Cynthia Gray, RULEMAKING AUTHORITY FOR JUDICIAL
DISCIPLINE PROCEEDINGS, July 22, 2022;
h. Cynthia Gray, Judicial Discipline Proceedings Involving
State Supreme Court Justices, July 22, 2022;
1.  Cynthia Gray, COMPOSITION OF JUDICIAL CONDUCT
COMMISSIONS, 2019;

v



j- Dennis Maes and Frances Koncilja, Perspective:
Colorado’s Judicial Integrity in Question, COLORADO
SPRINGS GAZETTE, July 2, 2022;

k. Dennis Maes, Written Comments to the Legis. Interim
Comm. on Judicial Discipline, July 12, 2022;

l. Dennis Maes, Addendum to Testimony, July 12, 2022;

m. Letter from Steven Vasconcellos to the Interim Comm. on
Jud. Discipline, July 11, 2022;

iii. Hearing record for Hearing before the Interim Comm. on Jud. Discipline,
Colo. Leg., August 10, 2022:

1.
2.
3.

9]

10.
11.

12.

13.

Introduction;

Presentation by Professor Charles Geyh;

Presentation by the Institute for the Advancement of the American
Legal System (IAALS);

Presentation by ILG, LLC and SCA Vasconcellos Comment;
Presentation by the Colorado Judicial Institute;

Presentation by the Colorado Coalition Against Sexual Assault
(CCASA);

Presentation by Various Colorado Bar Associations;

Combined Presentation by the State Court Administrator and the
Colorado Commission on Judicial Discipline;

Presentation by former State Court Administrator Christopher
Ryan;

Public Testimony;

Committee Discussion re: Logistics and Future Actions;
Adjournment;

Presentation by Investigations Law Group, LLC and Steven
Vasconcellos;

Relevant Exhibits and Hearing Materials:

a. Letter from Thomas Neville to the Interim Comm. on Jud.
Discipline, July 29, 2022;

b. Colo. Women’s Bar Assoc., RECOMMENDATIONS ON THE
JUDICIAL DISCIPLINE INTERIM COMMITTEE AREAS OF
STUDY SENATE BILL 22-201, August 3, 2022;

c. Colo. Jud. Inst., STATEMENT OF THE COLORADO JUDICIAL
INSTITUTE, August 10, 2022;

d. Colo. Jud. Dep’t, RESPONSES TO RECOMMENDATIONS FROM
THE COLORADO COMMISSION ON JUDICIAL DISCIPLINE,
August 1, 2022;

e. Colo. Comm’n on Jud. Discipline, RECOMMENDATIONS TO
INTERIM COMMITTEE, August 2, 2022;

f. Letter from Christopher Gregory to the Interim Comm. on
Jud. Discipline with Appendices 1-2, August 7, 2022;

g. Press release from Colo. Jud. Dep’t re: Colo. Comm’n. on
Jud. Discipline August 7, 2022 Letter, August 8, 2022;



t.

h. Colo. Coalition Against Sexual Assault,
RECOMMENDATIONS FOR PREVENTING AND RESPONDING TO
SEXUAL MISCONDUCT IN THE STATE JUDICIAL BRANCH,
August 9, 2022;

1. Colo. Coalition Against Sexual Assault, Anonymous Letter
from a Victim to the Legis. Interim Comm. on Jud.
Discipline, August 10, 2022;

j.  Am. Bd. of Trial Advocates, OUR SUPREME COURT UNDER
SIEGE, August 10, 2022;

k. Christopher Ryan, Written Testimony, August 10, 2022;

Inst. for the Advancement of the Am. Legal System,

RECOMMENDATIONS FOR JUDICIAL DISCIPLINE SYSTEMS,

July 2018; and

m. Letter from Paul Hurcomb to Legis. Interim Comm. on Jud.
Discipline, August 10, 2022;
iv. Transcript of Hearing before the Interim Comm. on Jud. Discipline, Colo.
Leg., August 17, 2022;
v. Transcript of Hearing before the Interim Comm. on Jud. Discipline, Colo.
Leg., August 30, 2022;
vi. Transcript of Hearing before the Interim Comm. on Jud. Discipline, Colo.
Leg., September 20, 2022;
Hearing before J. Budget Comm., Colo. Leg., December 15, 2022 (Colo.
Comm’n. Jud. Discipline budget request presentation):
1. Transcript;
ii.  Written Submissions of the Colo. Jud. Dep’t and the Colo. Comm’n on
Jud. Discipline;

Brian D. Boatright, State of the Judiciary Address, 2023 Colo. House Journal, pp.

78-88 (January 13, 2023);

Transcript of Hearing before the J. Judiciary Comm., Colo. Leg., February 1,

2023 (SMART Act presentations of Colo. Jud. Dep’t and Colo. Comm’n on Jud.

Discipline);

f—

. Hearing on HCR 23-1001, HB 23-1019, and HB 23-1205 before the H. Judiciary

Comm., Colo. Leg., March 15, 2023:
i. Transcript;
ii. Exhibits and Hearing Materials:
1. Letter from Elizabeth Espinosa Krupa to Michael Weissman with
summary, March 14, 2023;
2. HCR 23-1001, Amend. L.001;
Transcript of Hearing on HCR 23-1001, HB 23-1019, and HB 23-1205 before the
H. Appropriations Comm., Colo. Leg., March 24, 2023;
Hearing on HCR 23-1001, HB 23-1019, and HB 23-1205 before the S. Judiciary
Comm., Colo. Leg., April 19, 2023:
1. Transcript re: HCR 23-1001 and HB 23-1019;
ii. Transcript re: HB 23-1205;
Hearing on HCR 23-1001, HB 23-1019, and HB 23-1205 before the S. Judiciary
Comm., Colo. Leg., April 26, 2023;

vi



28.

29.

30.

31.

i. Transcript;
ii. Exhibits and Hearing Materials:
1. Amendments;
aa. Hearing on HCR 23-1001, HB 23-1019, and HB 23-1205 before the Senate
Appropriations Comm., Colo. Leg., April 28, 2023:
i. HCR 23-1001 Transcript;
ii. HB 23-1019 Transcript; and
iii. HB 23-1205 Transcript;
bb. Hearing on HCR 23-1001 and HB 23-1019 before the J. Colo. Legis. Conf.
Comm., Colo. Leg., May §, 2023:
i. HCR 23-1001 Transcript; and
ii. HB 23-1019 Transcript;
cc. Hearing before the J. Budget Comm., Colo. Leg., December 18, 2023:
1. ASIA Bd. Presentation Transcript;
ii. Colo. Comm’n Jud. Discipline Presentation Transcript; and
iii. Colo. Jud. Dep’t Presentation Transcript;
dd. Hearing before the J. Judiciary Comm., Colo. Leg., January 12, 2024 (annual
SMART Act reports):
1. Transcript of Colo. Jud. Dep’t Presentation; and
ii. Transcript of Colo. Comm’n on Jud. Discipline Presentation;
iii. Relevant Hearing Materials and Exhibits:
1. Alan Higbie, PREPARING FOR THE NEXT SCANDAL: VALUABLE
INSIGHTS FROM THE 2019-2023 JUDICIAL CORRUPTION SCANDAL,
January 4, 2024;
2. Colo. Comm’n on Jud. Discipline PowerPoint Presentation;
ee. Confirmation Hearing for Colo. Comm’n on Jud. Discipline appointees Ingrid
Barrier and Stefanie Trujillo before the S. Judiciary Comm., Colo. Leg, March 6,
2024:
1. Transcript;
ii. Email from former Committee Chair Pete Lee to S. Judiciary Comm.
Members requesting inquiry during March 6, 2024 Comm’n on Jud.
Discipline Confirmation Hearings, March 6, 2024;
ff. Hearing on the ballot analysis of HCR 23-1001 / Amendment H before the Legis.
Council, Colo. Leg., September 4, 2024:
1. Transcript;
ii. Exhibits and Hearing Materials:
1. Ballot Analysis Drafts and Written Submission.

Transcripts from the Colorado Supreme Court’s Workplace Culture Initiative Videos—
August 22, 2023.

Correspondence re: Responses by Governor Jared Polis’s Office to Colorado Open
Records Act Requests as to Documentation of Colo. Comm’n on Jud. Discipline
Appointments.

Correspondence re: P.A.ILR.R. 2 (Public Records) Requests to and Responses from the
Colo. Jud. Dep’t;

Colo. Comm’n Jud. Discipline Posting for 2024 Executive Director Vacancy.

vii



Appendix 1

Matter of Coats, 2023 CO 44.



Special Tribunal of the Supreme Court of the State of Colorado
2 East 14th Avenue * Denver, Colorado 80203

2023 CO 44

Supreme Court Case No. 23SA114
Original Proceeding in Discipline
Colorado Commission on Judicial Discipline Case No. 21-118

In the Matter of Complainant:
The People of the State of Colorado,
and
Respondent:

Nathan B. Coats, a Former Chief Justice of the Colorado Supreme Court.

Order re: Recommendation of the Colorado Commission on Judicial
Discipline and Public Censure
en banc
August 7, 2023

Appearing for the Colorado Commission on Judicial Discipline:
Christopher Gregory, Executive Director
Denver, Colorado

Attorneys for Respondent:
Burns, Figa & Will, PC
John S. Gleason
Alec Rothrock
Greenwood Village, Colorado

Attorneys for Complainant:
Rathod Mohamedbhai, LLC
Qusair Mohamedbhai
Omeed Azmoudeh



Denver, Colorado

PER CURIAM

CHIEF JUSTICE BOATRIGHT, JUSTICE MARQUEZ, JUSTICE HOOD,
JUSTICE GABRIEL, JUSTICE HART, JUSTICE SAMOUR, and JUSTICE
BERKENKOTTER did not participate.



71 Former Chief Justice Nathan B. Coats, you appear before the Special Tribunal
of the Colorado Supreme Court (“the Special Tribunal”) for imposition of discipline
based on violations of the duties of your office as a Justice of the Colorado Supreme
Court. The Special Tribunal was convened because the Supreme Court was
required to recuse itself in this matter under Rule 41(b) of the Colorado Rules of
Judicial Discipline (“RJD”).

T2 The Colorado Commission on Judicial Discipline (“the Commission”)
recommends approval of the Amended Stipulation for Public Censure (“the Amended
Stipulation”), which you and the Commission executed pursuant to RJD 37(e).

T3 Consistent with the Amended Stipulation, the Commission recommends that

the Special Tribunal issue a public censure. The Special Tribunal adopts this

recommendation.
L. Stipulated Facts
14 In the Amended Stipulation, you and the Commission agreed to the following
facts:

1. In 2000, Justice Coats was appointed to the Colorado
Supreme Court, where he served as an Associate Justice
until he became the Chief Justice on June 30, 2018. As
provided by the Colorado Constitution, “the supreme
court select(s) a chief justice from its own membership to
serve at the pleasure of a majority of the court, who shall
be the executive head of the judicial system.” Colo. Const.
Art. VI, sec. 5(2).



2. Also by constitutional mandate, the Supreme Court
appoints a State Court Administrator, Colo. Const. Art. VI,
sec. 5(3), who by statute is responsible to the supreme
court and who, in addition to the other duties dictated by
the legislature, is directed to perform the duties assigned
to him by the chief justice and the supreme court. Sec. 13-
3-101(1), C.R.S. The State Court Administrator is also
directed by statute to employ such other personnel as the

Supreme Court deems necessary to aid the administration
of the courts. Sec. 13-3-101(2), C. R. S.

3. In or around August of 2018, Justice Coats was briefed
by Christopher T. Ryan, the State Court Administrator, of
allegations that Mindy Masias, the Chief of Staff and
second in command of the State Court Administrator’s
Office (“SCAQO”), who had narrowly failed in her bid to be
appointed State Court Administrator in the previous year,
had falsified the date of an invoice in connection with a
request for reimbursement for two chairs purchased for
the Judicial Department rather than simply refiling her
request on forms for the next fiscal year, as ordered by the
SCAOQ Controller. Justice Coats also learned there was no
apparent financial gain in Masias’s decision to falsify the
date of the invoice, given that she would have been
entitled to the reimbursement with or without falsification.

4. Around the same time, Justice Coats, Ryan, and Andrew
J. Rottman, Counsel to the Chief Justice, determined that if
the allegations were true, appropriate discipline could
depend upon whether this was an isolated incident of
dishonesty or part of a pattern of misconduct. To that end,
they decided that an independent employment
investigator should be retained to determine whether
Masias had actually falsified the date of the invoice, and
that Masias’s past requests for reimbursement should be
audited to determine whether this was an isolated case of
dishonesty or part of a pattern of misconduct.

5. David Powell of the law firm of Ogletree Deakins was
retained to conduct the independent investigation
2



regarding the falsified invoice and ultimately concluded
that, in the absence of direct evidence, he could not find
that Masias altered the invoice in question. At the same
time, however, he could not find any evidence to support
her account of initially returning the items and therefore
having received multiple invoices. Notwithstanding
Powell’s findings, Justice Coats personally concluded that
it appeared likely that Masias had in fact falsified the
invoice and then continued lying to Powell and SCAO
officials to avoid admitting her earlier dishonesty.

6. Tracey Griffith, a member of the SCAQO’s internal audit
staff, produced a memorandum summarizing a broader
audit of select requests for reimbursement by Masias,
which identified a number of irregularities in Masias’s past
requests for reimbursement. When expressly queried by
Justice Coats, Ryan represented to him and Rottman that
the audit had revealed nothing beyond minor errors.
Justice Coats asserts that he only learned of the existence of
the Griffith memo much later, well after Ryan had
resigned.

7. However, on October 5, 2018, Ryan forwarded Justice
Coats an email describing the significant negative impact
of Masias’s conduct on the financial controls of the Judicial
Department. The email referenced Griffith’s memo as
evidence. Justice Coats made no further inquiry into the
email or Griffith’s memo, an inquiry which may have
resulted in his or Rottman’s review of additional findings
regarding Masias. Indeed, when shown the email much
later, Justice Coats acknowledged receiving it but recalled
nothing of its contents. Justice Coats stated that had he
seen Griffith’s memo earlier, he likely would have decided
that Masias would be unfit to work for the Judicial
Department in any capacity.

8. Justice Coats recalls that, weighing in favor of Masias’s
fitness to continue work for the Judicial Department, Ryan
made clear that Masias was very important to his ability to
function as State Court Administrator, in large part

3



because of her experience and long-standing relationships
with the chief judges and leadership teams throughout the
state. According to Justice Coats, although not typical of
personnel matters, considering Masias’s high rank in the
SCAOQ, various disciplinary remedies were discussed with
Justice Coats, who kept the full Supreme Court apprised of
the investigation and options under consideration.

9. During this same period, the SCAO was undergoing the
Annual Financial and Compliance Audit conducted by the
Office of the State Auditor (“OSA”). While discussions
continued concerning appropriate discipline for Masias,
Ryan reported to Justice Coats that the Financial Services
Division would refuse to sign off on the audit unless
Masias’s employment was terminated. Ryan also
discussed with Justice Coats the enmity between members
of the Financial Services Division and Masias.
Representing that Masias’s continued employment with
the SCAO would therefore place him in an untenable
position, Ryan nevertheless suggested that Masias could
still serve an important role with the Judicial Department
as an independent contractor serving in a teaching and
coordinating capacity. In response, and after consultation
with the full Supreme Court, Justice Coats indicated that if
no misconduct by Masias beyond the falsification of the
invoice came to light, the Court would consider such a role
— Justice Coats understood that if other misconduct by
Masias did come to light, the Supreme Court had the
authority to foreclose consideration of Masias for any such
contract. If the Supreme Court objected to any such
contract, and Ryan disregarded the Supreme Court’s
direction, the Supreme Court would be constitutionally
empowered to remove Ryan from office.

10. On November 7, 2018, with Justice Coats’s knowledge
and approval, Ryan therefore presented Masias with a
Notice of Disciplinary Decision. The Notice described
Masias'’s falsification of records and subsequent
dishonesty as having “created a lack of trust” and as
having jeopardized “Judicial’s financial records and
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systems” during the OSA Annual Audit. The Notice gave
Masias an ultimatum to resign by November 15, 2018 or be
terminated. Rather than choose either course of action,
Masias requested and was granted leave by Ryan under
the Family Medical Leave Act for a period of 12 weeks,
and later extended through March of 2019.

11. As part of the OSA’s Annual Audit, Justice Coats
signed off on a management representation letter dated
December 7, 2018, attesting to the Judicial Department’s
financial controls. Justice Coats did not require that this
compliance letter be amended, or take any other action, to
indicate to the OSA that the Judicial Department might
consider a post-resignation contract with Masias.

12. On December 14, 2018, at an unscheduled meeting with
Justice Coats attended by Rottman, Ryan, and Eric Brown,
the Director of Human Resources for SCAO, Brown
indicated that Masias felt her termination was unfair and
that she could raise prior incidents of misconduct or
discrimination by judges and staff resulting in lesser or no
punishment, which could put the Judicial Department in
an unfavorable light. Justice Coats recalled that, after
reciting three or four such allegations, which Justice Coats
asserts he discounted as obviously false or
inconsequential, Brown asked whether Justice Coats
wanted to hear any more. Justice Coats also recalled that
when Ryan failed to respond to Justice Coats’s inquiry
whether there was any reason for him to hear more, Justice
Coats simply told Brown he did not need to hear more
because such information would not affect his evaluation
of Masias. In conjunction with Masias’s apparent
complaint regarding unfair treatment and her medical
issues, Justice Coats recalls directing that Masias be
reassured that “nobody’s trying to hurt [Masias].” Others
recall these events differently. Justice Coats asserts that he
was not aware of the notes Brown was using at the
meeting, what the press later called the “Brown Memo,”
which referenced other allegations of discrimination or
undisciplined misconduct spanning more than 20 years.
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Justice Coats further asserts that he and the rest of the
[Supreme] Court did not learn of the Brown Memo until
much later, after Ryan’s departure from the SCAO.

13. At that meeting, Brown subsequently raised the
question whether a training contract with Masias might
still be a possibility. Justice Coats again agreed that he and
the Supreme Court would consider approving such a
contract, so long as no additional misconduct by Masias
came to light.

14. Following that meeting, Justice Coats states that he was
concerned that Brown might proceed with Masias on his
own regarding a post-resignation contract. As a result,
Justice Coats left Rottman a voice message, which was
saved, instructing him to emphasize to Brown that he
could make no representations to Masias, and Justice
Coats recalls having similarly emphasized to Ryan in a
phone call that any future contract with Masias could be
entered into, if at all, only after she had resigned and only
if the contract could be executed in strict compliance with
all applicable statutes, rules, and departmental policies.

15. Justice Coats agreed to a recommendation from SCAO
staff that any contract to replace the fast-expiring existing
leadership training contract should be put out for bid via a
Request for Proposal (“RFP”). Justice Coats reports that as
Chief Justice, he had no role in the RFP and only later was
informed by Ryan that it had produced no bids and
therefore a sole source determination for a contract to
Masias was permissible. Several investigations have
uncovered improprieties underlying this RFP which are
beyond the scope of this [Amended] Stipulation.

16. On March 1, 2019, prior to Masias’s resignation, Justice
Coats was made aware that the hard drive on a M[ac]
laptop, for which Masias had received authorization to
conduct office business, had been corrupted such that no
information on it was recoverable. Although it was
explained to him that this could result from various
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causes, and Justice Coats ordered further analysis, the
actual cause remains unexplained. Justice Coats believed
it possible that Masias, or someone acting on her behalf,
intentionally wiped the laptop to destroy evidence of
misconduct —but this belief did not cause Justice Coats to
reconsider contracting with Masias.

17. Throughout March of 2019, the SCAO legal staff
negotiated Masias’s separation agreement with Masias’s
attorney. Justice Coats asserts that as Chief Justice he was
not involved in these negotiations, did not see the
executed separation agreement until after Ryan’s
resignation, was not aware that Masias’s attorney had
unsuccessfully sought the promise of a training contract as
part of that agreement, and was not aware that Masias’s
attorney had successfully sought the promise of a post-
resignation meeting with Justice Coats regarding the
training contract as part of those negotiations. Masias’s
resignation became effective March 19, 2019. Had Justice
Coats personally reviewed the executed separation
agreement, he likely would have learned of Masias’s
surreptitious recording of former Chief Justice Nancy Rice,
information which would have (and eventually did) cause
him and the full Supreme Court to determine that a
contract with Masias was inappropriate.

18. On March 21, 2019, Justice Coats met with Masias,
Ryan, and Rottman in his chambers for discussion of
Justice Coats’s vision of the kind of training he considered
necessary for the different job categories in the Judicial
Department and a briefing on what kind of training
Masias was prepared to provide. After this meeting,
Justice Coats understood that the State Court
Administrator, acting on behalf of the Judicial Department,
would negotiate a contract with Masias.

19. On April 15, 2019, a month after signing her separation
agreement, Masias emailed the entire Judicial Department
that she was resigning as Chief of Staff due to a very
serious health condition. On the same day, Justice Coats
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and the rest of the Supreme Court received an anonymous
letter alleging all manner of misconduct by Masias, as well
as Ryan, Brown, and David Kribs, Chief Financial Officer
of the SCAO. Justice Coats and the Supreme Court had
particular concerns about one allegation regarding a
separation agreement with an SCAO employee, which
included a lengthy period of administrative leave with
pay, as to which Justice Coats asserts neither he nor
anyone else on the Supreme Court had been made aware.
This employee had been accused of conducting improper
surveillance of personnel in the Carr Center, including
Masias and Brown. Specifically, the letter stated: “[This
employee] disappeared one day because she was watching
Mindy Masias and Eric Brown. She has been paid for
months to not disclose what she had.”

20. After discussing this letter with the Supreme Court,
Justice Coats therefore convened a meeting with Rottman,
Ryan, Brown, as well as Terri Morrison and Beth
Robinson, two members of the SCAO legal staff. Justice
Coats learned that Masias had structured and negotiated
the separation agreement with the employee, which was
then approved by Ryan. The separation agreement
included a non-disclosure provision. Justice Coats
considered the agreement outrageous, said it was one of
the “stupidest” things he had ever heard of, and was
outraged that the Supreme Court had not been informed.
Justice Coats demanded that in the future he be informed
of all but the most mundane personnel actions. Justice
Coats recalls that shortly after convening the meeting with
SCAO staff, there were additional concerns about the
allegation when Attorney General Phil Weiser called
Justice Coats to say that the Controller was raising a
similar allegation among employees in his office, that the
allegation appeared very serious, and that the allegation
warranted special attention. In response to direct
questioning, however, Justice Coats recalls Ryan assuring
him that the separation agreement may have been an
overly cautious attempt to prevent a lawsuit but was not
improper in any way. Justice Coats also recalls Morrison
8



advising him that the separation agreement itself did not
violate any applicable laws. Justice Coats therefore did not
consider these anonymous allegations sufficient to
foreclose consideration of Masias for the post-resignation
contract.

21. On May 16, 2018, Justice Coats received a written
notice from the OSA triggered by the April 15 anonymous
letter. The OSA’s notice advised Justice Coats that it had
received the anonymous letter and, by statute, all tips
concerning employment fraud require formal
investigation, which could be conducted either by the OSA
or the State Court Administrator. By letter dated May 29,
2019, Justice Coats advised the OSA that he and the
Supreme Court had received the anonymous letter, looked
into the allegations, and consulted with the Attorney
General. Justice Coats requested that the OSA conduct the
formal investigation.

22. Even though there existed allegations of serious
misconduct by Masias, the veracity of which were subject
to a barely begun formal OSA investigation, neither Justice
Coats nor the Supreme Court ordered a halt to the
consideration of Masias for a contract. Relatedly, when
responding to the OSA inquiry whether it or the SCAO
should conduct the investigation, Justice Coats did not
mention that the Judicial Department was also close to
finalizing a post-resignation contract with Masias.

23. Undisputed evidence reveals that Ryan, on behalf of
the Judicial Department, entered into a contract with
Masias on April 11, 2019, before the Judicial Department
received the anonymous letter. Justice Coats asserts he
had no knowledge of Ryan’s execution of the contract in
April. However, on June 3, 2019, with Justice Coats’s and
the Supreme Court’s knowledge, Ryan publicly signed the
same training contract on behalf of the Judicial
Department with Masias. The contract contemplated a
five-year arrangement with the Judicial Department
paying Masias between $2,660,000 and $2,750,000 with an
9



allowance for Masias to seek additional reimbursement for
pre-approved travel and other expenses. Because the
contract, however, provided duties for only a single year,
Justice Coats was assured by the SCAO legal staff, in
writing, that the contract committed the Judicial
Department to pay for Masias’s services for no more than
that single year and was therefore a one-year contract.

24. On July 15, 2019, Justice Coats personally learned for
the first time that Masias had surreptitiously recorded a
conversation with former Chief Justice Rice concerning the
reasons she had not been chosen to be the State Court
Administrator. In March 2019, Justice Coats was aware
that Masias had signed a separation agreement with the
Judicial Department. Had Justice Coats exercised due
diligence by obtaining and reviewing the final separation
agreement, he could have learned of the recording earlier,
prior to the execution of the contract with Masias. After
Justice Coats discussed the matter with the Supreme Court
in July 2019, consensus was reached that a contract to
teach judges could not be fulfilled by someone known to
surreptitiously record them and that the Court no longer
had confidence in Ryan. It was therefore agreed that the
Judicial Department should withdraw from the contract
and that Ryan should resign, both of which occurred in
subsequent days.

II.  Stipulated Admissions to Judicial Misconduct
95 Former Chief Justice Coats failed to “perform judicial and administrative
duties competently and diligently,” as required by Canon Rule 2.5(A) of the
Colorado Code of Judicial Conduct. By allowing the Judicial Department to
contract with the former Chief of Staff after she had resigned in lieu of termination

from the SCAO, former Chief Justice Coats undermined the public’s confidence in
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the integrity of the judiciary and failed to exercise diligence in the performance of
his administrative duties.

T 6 That is, former Chief Justice Coats allowed the potentially multimillion-dollar
contract to be awarded to an employee the Judicial Department had earlier been
willing to terminate for falsifying an invoice, despite having set a standard that the
contract would not go forward if additional causes for concern arose and having
subsequently learned of strong circumstantial evidence of misconduct on Masias’s
part that demonstrated dishonesty while she was still employed with the SCAO.
That circumstantial evidence included the meeting about Masias’s “knowing some
bad stuff” about the Judicial Department, Masias’s corrupted laptop, and Masias’s
role in the surveillance-related separation agreement that Justice Coats considered
outrageous and by which Masias was alleged to have used state funds to silence a
witness to her own conduct. Particularly concerning is that former Chief Justice
Coats was separately contacted by the Attorney General and the State Auditor to
advise him of the need to investigate the April 15 letter’s allegations, which
included Masias, but he did not notify the Attorney General or the OSA about the
contemplated contract with a subject of the allegations. Nor did he await the results
of the OSA’s formal investigation before approving the post-resignation contract
with the person being investigated. Although former Chief Justice Coats
authorized withdrawal from the contract immediately upon his learning of Masias’s
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surreptitious recording of former Chief Justice Rice, compliance with the Colorado
Code of Judicial Conduct required that former Chief Justice Coats prevent the
Judicial Department from entering the contract prior to its public execution in June
20109.

17 By way of mitigation, the Commission acknowledged that former Chief
Justice Coats made many of these decisions with, or based on the representations
and recommendations of, the State Court Administrator, fellow judicial officers,
non-lawyer professionals, and lawyers.

III.  Stipulated Resolution of Formal Proceedings

18 RJD 37(e), titled “Stipulated Resolution of Formal Proceedings,” allows the
Commission to file a “stipulated resolution” as a recommendation to the Special
Tribunal in a disciplinary proceeding. In filing such a stipulation, the Commission
has authority to recommend, among other possible sanctions, that the Special
Tribunal “censure the [Justice] publicly . . . by written order.” RJD 36(e); accord Colo.
Const. art. VI, § 23(3)(e).

99 Under RJD 40, after considering the evidence and the law, the Special
Tribunal is required to issue a decision concerning the Commission’s
recommendations. If the Commission recommends adoption of a stipulated
resolution, “the [Special Tribunal] shall order it to become effective and issue any
sanction provided in the stipulated resolution, unless the [Special Tribunal]
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determines that its terms do not comply with Rule 37(e) or are not supported by the
record of proceedings.” RJD 40.

910 By the Amended Stipulation, former Chief Justice Coats waived his right to a
hearing in formal proceedings and review by the Special Tribunal and agreed with
the Commission’s recommendations that he be publicly censured. (Pursuantto RJD
6.5(a) and RJD 37(e), the Amended Stipulation, the Commission’s
recommendations, and the record of proceedings became public when the
Commission filed its recommendations with the Special Tribunal.)

q11 The Commission noted that it often seeks an award of fees and costs in
disciplinary matters. The Commission also noted that the expenses of this
investigation were unusually high due to obstacles it encountered. But the
Commission found that former Chief Justice Coats was cooperative in the
investigation, and it did not attribute the obstacles to him. In light of his
cooperation, the Commission does not seek fees or costs in this case.

T 12 Upon consideration of the law, the evidence, the record of proceedings, the
Amended Stipulation, and the Commission’s recommendations, and being
sufficiently advised in the premises, the Special Tribunal concludes that the terms of
the Amended Stipulation comply with RJD 37(e) and are supported by the record of
proceedings. Therefore, the Special Tribunal orders the Amended Stipulation to
become effective and issues the agreed-upon sanction.
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913 The Special Tribunal hereby publicly censures you, former Chief Justice
Nathan B. Coats, for violating Colorado Code of Judicial Conduct Canon Rule
2.5(A).

The Special Tribunal:
Hon. David M. Furman
Hon. Anthony J. Navarro
Hon. Elizabeth L. Harris
Hon. Rebecca R. Freyre
Hon. Craig R. Welling
Hon. Jaclyn C. Brown

Hon. Christina F. Gomez
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Appendix 2

The Masias Memo
(drafted ~ December 2018).



Even the investigator stated in his report that he couldn’t prove Mindy fabricated any
document.

The reason for the termination is potentially debunked. Also, Mindy has a significant number of
examples where “tone at the top” was not applied equally.

“Instances where Judges where NOT held to the “tone at the top” but who have violated
policy significantly:

¢ No investigation was held when the anonymous allegations of sexism and harassment
were made against the Chief Justice and Chad. She was told to destroy the letter.

e Judge sends pornographic video over judicial email; nothing happened to him; he was
appointed Chief Judge less than two years later. Judge sent a video over Judicial Branch
email to another Judge. The video depicts a woman performing sexual acts on a bald
man’s head. The Judge suffered no repercussions for sending the video, and in fact, was
promoted to Chief Judge a few months later. Turned the matter over to the Chief Justice
who took no action.

e Negotiated a release agreement with a law clerk who accused her COA Judge of
harassment in order to keep the COA Judge “safe” during the selection Supreme Court
Justice selection process per the chief justice.

e Judge exposed and rubbed his hairy chest on a female employee’s back; no action taken
against the judge; judge is currently being considered for the senior judge program.

e Current pending EEOC complaint against two Justices.

e Mindy recommended to Chief Judge Kuenhold it was in the best interest of the branch
to terminate Mr. Duarte due to the sexual relationships he had with his staff. Chief
Judge Kuenhold stated that Mindy needed “to leave the courthouse and drive slowly out
of town.”

Instances where top level Managers in and outside SCAO (including two in Finance) were NOT
held to the “tone at the top” level of accountability.

e Evidence a Financial manager accessed personal information on various leaders
throughout the state using Accurint for no business reason; no discipline taken on him
and he was promoted less than two years later to deputy director.

e Financial manager investigated twice for harassing behavior. Receives more staff and a
better office. No mention of the complaints in his 2017 performance appraisal.

e Director of FSD complained about not working “even banker’s hours” by staff. Staff of
other division follow him to his bar and home and track that he does not place time in
PTO system and is seen at home at 3:00 pm often or at bar.

e CPO takes picture of penis and sends to vendor; no disciplinary action taken.

e CPO has sex with a vendor on state time and on state property who later complains she
felt she had to in order to keep her job; no disciplinary action taken.

e Court Administrator accused of asking an employee to backdate a document, no
disciplinary action taken.

e Director of Court Services and FSD Director




CPO directing all staff to swat a female on the backside, no disciplinary action taken.

Systemic examples of harassment

Female employees in the room snapping fingers in unison asking when opportunities for
women will ever be provided.

Requested to convert part of the access to justice position to address diversity and
inclusion; request ignored and thereby denied.

Mindy's the only female Division Director out of 7.

Data shows 73% of all terminated employees are female.

Data shows females are promoted at a slower rate than men but performance on
average is higher.

After attempting to create a diversity and inclusion committee was told creating a
diversity committee would never fly with the court and we aren’t going to create an
affirmative action plan.

Was told by Chief Judges she needed to seek their permission to conduct harassment
and discrimination investigations in districts, and seek their permission to visit districts
before coming after an intense investigation of a Judge and Court Administrator for
sexual harassment. This directive was given in order to suppress complaints.
Recollection of this event occurred in the 2018 Judicial Conference by a Chief Judge in
the audience who was questioning if that matter ever resolved and recognizing that this
was wrong.

Report from a Justice about why MM wasn’t selected for the position:
Insinuates the entire Supreme Court made the decision she didn’t get the SCA position based
on her gender by the following comments to Mindy after she didn’t get the job:

“You have to get inside these guys minds' when their thinking about picking a boss.”
“You don’t look the part.”

“You're a small woman; you don't look the part."

"There's sexism out there still, even in the government. If you don’t think there is,
you’re wrong.”

“Need to dress less like a woman and more like an attorney on 17 street.”

When she ask if there was anything she could do to better position herself in the future,
she was told, “Outside of running out and getting your law degree, there's not much you
can do.” The position only required a bachelor’s degree and is currently occupied by a
non-holding JD.




Appendix 3

Agreement for Resignation and Release of
Claims (the Masias separation agreement),
executed March 18, 2019.



AGREEMENT FOR RESIGNATION AND RELEASE OF CLAIMS

This Agreement for Resignation and Release of Claims (“Agreement”) is entered into between
the Colorado Judicial Department, State Court Administrator’s Office (hereinafter referred to
collectively as the “DEPARTMENT”) and Mindy Masias (hereinafter referred to as
“EMPLOYEE”). DEPARTMENT and EMPLOYEE may collectively be referred to as the
parties.

RECITALS

WHEREAS, EMPLOYEE currently works in the position of Chief of Staff for the Office of the
State Court Administrator, and serves as the Director of the Executive Division of the Office of
the State Court Administrator;

WHEREAS, EMPLOYEE desires to voluntarily resign from her position under the terms and
conditions of this Agreement; and

WHEREAS, the DEPARTMENT is willing to accept EMPLOYEE’S voluntary resignation in
exchange for a full release of claims in accordance with the terms and conditions set forth below;

IN CONSIDERATION of the mutual and unilateral covenants, obligations, promises and
warranties contained herein, the sufficiency of which is hereby acknowledged, the parties agree
as follows:

OBLIGATIONS OF EMPLOYEE

1. Resignation. EMPLOYEE agrees to submit to the State Court Administrator,
Christopher Ryan, a non-revocable letter of resignation, neutral in its wording, upon her
execution of this Agreement, which shall occur on or before March 15, 2019. The resignation
shall be effective March 19, 2019. EMPLOYEE understands and agrees that in doing so she
waives any and all rights to withdraw the resignation and agrees that having voluntarily resigned
she has no right to any grievance, appeal or review under the Colorado Judicial System
Personnel Rules.



2. General Release

a. EMPLOYEE, including her successors, assigns, agents and estate, hereby releases
DEPARTMENT and all current and former employees, officers, agents and attorneys, in their
official or personal capacities, from any and all claims, causes of action, liabilities, expenses,
attorney fees or damages waivable by law which EMPLOYEE may have or may assert against
them as a result of any actions or omissions of the DEPARTMENT or any of its current and
former employees, officers, agents or attorneys which have occurred or should have occurred on
or prior to the date of this Agreement arising out of or relating to her employment with
DEPARTMENT and/or her resignation.

b. EMPLOYEE further agrees and covenants that she will not sue, or assert any cause of
action, at law or in equity, before any court of law or administrative agency, against the
DEPARTMENT or any of its current and former employees, officers, agents or attorneys, in
their official or personal capacities, for any claims, causes of action, liabilities, expenses, or
damages arising out of any actions or omissions of the DEPARTMENT or any of its current and
former employees, officers, agents, or attorneys which occurred or should have occurred on or
prior to the date of this Agreement arising out of or relating to, in any way, her employment with
the DEPARTMENT and/or her resignation, including without limitation, any and all claims
waivable by law for violations of the civil rights laws or employment laws of the United States
and/or the State of Colorado. This release of claims shall include, without limitation, any claims
or cause of actions under: the Constitution of the United States or the State of Colorado; Title
VII of the Civil Rights Act of 1964, as amended; the Equal Employment Opportunity Act of
1972; 42 U.S.C. §§1981 and 1983, as amended; the Age Discrimination in Employment Act of
1967, as amended; the Americans with Disabilities Act of 1990, as amended, including the ADA
Amendments Act of 2008; the Civil Rights Acts of 1991; the Family and Medical Leave Act of
1993, as amended; the Equal Pay Act; the Rehabilitation Act of 1973, as amended; the Colorado
Anti-Discrimination Act, as amended; the Colorado Judicial System Personnel Rules; any Chief
Justice Directive or Colorado Judicial Department policy; and any other state or federal statue or
regulation.

c. EMPLOYEE warrants that she has not filed a charge or claim with the Equal
Employment Opportunity Commission or any state agency, or any other complaint, civil action,
or lawsuit, against the DEPARTMENT, and further that EMPLOYEE has not assigned or
transferred to any person any portion of any claim which is released and waived by this
Agreement. Nothing in this section shall restrict EMPLOYEE from filing a charge with the
Equal Employment Opportunity Commission, or an equivalent state agency, or participating in
agency proceedings. However, EMPLOYEE understands and agrees that, by entering into this
Agreement, she is releasing any and all individual claims for relief, including any right to
payment of any kind from any charge or complaint that is not restricted or waived in this
Agreement.

3. Non-Disclosure. EMPLOYEE agrees that she shall not affirmatively disclose or discuss
any aspect of this Resignation and Release of Claims Agreement, confidential and nonpublic
information regarding the DEPARTMENT, and the circumstances surrounding the Agreement to
any third party except to the extent disclosure is required for tax, retirement, benefits, insurance
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or banking purposes, or in response to a valid subpoena. EMPLOYEE shall provide a copy of
the recording she made of communication between herself and a Justice of the Supreme Court,
EMPLOYEE’S possession of this recording being disclosed during the settlement negotiations
for this Agreement. EMPLOYEE shall provide a copy of the recording on or before the date that
EMPLOYEE submits her non-revocable letter of resignation.

OBLIGATIONS OF DEPARTMENT

4. Acceptance of Resignation. The DEPARTMENT agrees to accept EMPLOYEE’s
resignation from her employment in accordance with the terms and conditions of this Agreement,
effective March 19, 2019.

5. Paid Administrative Leave. In consideration for the above release of claims, the
DEPARTMENT agrees to place EMPLOYEE on paid administrative leave beginning on
November 7, 2018 until the effective date of resignation, less any periods of FMLA leave that
were requested by EMPLOYEE on November 12, 2018 and approved and provided to
EMPLOYEE in accordance with the Colorado Judicial System Personnel Rules. On the
effective date of resignation, EMPLOYEE shall receive her final paycheck, if any, less usual and
customary withholdings, and a pay-out for any accrued paid time off to which EMPLOYEE is
entitled. EMPLOYEE understands and acknowledges that the paid administrative leave the
DEPARTMENT will provide is the consideration for EMPLOYEE’S duties and obligations
pursuant to this Agreement, and EMPLOYEE would not be otherwise entitled to the payment of
wages or receipt of benefits EMPLOYEE will receive during paid administrative leave.

6. Personnel Coding. The DEPARTMENT agrees that EMPLOYEE’s separation from
employment shall be coded internally as a voluntary resignation for personal reasons. The
DEPARTMENT shall remove any disciplinary action(s) and documentation pertaining to such
action(s) from EMPLOYEE’S personnel file.

7. External Reference Checks. EMPLOYEE shall direct all inquiries regarding the
circumstances surrounding her separation from employment to the State Court Administrator,
Christopher Ryan. Such inquiries will be answered by providing the dates of service, position
held, salary and that she voluntarily resigned from her position. The DEPARTMENT makes no
representations as to the response to any inquiry made in any other manner or to any person other
than pursuant to a reference check as set forth herein.

GENERAL PROVISIONS

8. Confidentiality. The parties agree that the circumstances surrounding EMPLOYEE’S
separation from employment, this Agreement and its terms shall be treated by the parties as a
confidential matter. Both parties understand, however, that this Agreement may be subject to
open records requirements of applicable public disclosure laws or administrative directive or rule
and that any such request for information is controlled by the provisions of that governing
authority. EMPLOYEE agrees she will not hold the DEPARTMENT or its administrators,
officers, agents or employees liable for any information released in compliance with an
applicable law, directive, rule or court order.




0. Claims under the ADEA. With regard to any rights or claims arising under the Age
Discrimination in Employment Act of 1967, 29 U.S.C. § 621 ef seq., (“ADEA”), EMPLOYEE
understands that all of those rights and claims are released by this Agreement, that she must have
a period of at least 21 days within which to consider this Agreement before executing, and that
she has seven (7) days following her execution of this Agreement to revoke the Agreement to the
extent that it waives and releases those rights or claims. EMPLOYEE understands that this
Agreement is not effective or enforceable with respect to the waiver or release of those rights or
claims until after the seven (7) day period. If EMPLOYEE elects to revoke this Agreement with
respect to her waiver of rights or claims arising under 29 U.S.C. § 621 et seq., within the seven
(7) day period, she must advise the DEPARTMENT by delivering a written revocation to be
received by Christopher Ryan, State Court Administrator, State Court Administrator’s Office,
1300 Broadway, Suite 1200, Denver, CO 80203, no later than 5:00 p.m. on the seventh (7™%)
calendar day after the date on which this Agreement was entered into. Such revocation shall not
affect the waiver or release of any rights or claims not arising under 29 U.S.C. § 621 et seq.

10.  Integration. The parties understand, acknowledge and agree that this Agreement
constitutes the entire release and settlement agreement between the parties with respect to the
subject matter and transactions referred to herein and may not be amended absent a writing
evidencing such an amendment executed by both parties. The parties understand, acknowledge
and agree that the terms of this Agreement are contractual in nature and not mere recitals. As
such, the parties understand, acknowledge and agree that this Agreement is fully integrated and
supersedes all previous oral or written agreements of the parties. The parties understand,
acknowledge and agree that the signing of this Agreement pursuant to the terms stated herein
shall be forever binding, and no rescission, modification or release by the parties of the terms of
this Agreement will be made for mistake or any other reason.

1. Binding Effect. This Agreement shall inure to the benefit of, and be binding upon, the
successors, assigns and heirs of the parties.

12. Governing Law. This Agreement is entered in Colorado and shall be governed by the
laws of the State of Colorado.

13.  Headings. The headings and article captions used in the Agreement are for the
convenience of the parties only and shall not have any legal effect or in any way alter or modify
the meaning or interpretation of the Agreement.

14.  Additional Assurances. This Agreement is intended to be self-operative.
Notwithstanding the foregoing, both parties agree that, at the reasonable request of the other
party, they shall execute any further documents or instruments reasonably necessary to effectuate
the transactions contemplated by this Agreement.

15. Attorney Fees and Costs. The parties agree that each party shall be responsible for her/its
own costs and expenses, including attorney fees associated with the negotiation and execution of
this Agreement.




16. Warranties and Acknowledgments. The parties expressly warrant that they have
carefully and completely read the terms of the Agreement and that they enter into it knowingly
and voluntarily, and without coercion, duress or undue influence. The parties acknowledge they
have had the opportunity to consult with their respective attorneys prior to the execution of the
Agreement and/or have consulted with their respective attorneys prior to executing the same.
The parties further acknowledge they believe the terms of the Agreement to be lawful, fair, and
conscionable. The parties acknowledge they believe the terms of the Agreement are appropriate
to reach a full and final settlement of the disputed matters referenced herein, which include but
are not limited to the circumstances and reasons surrounding EMPLOYEE’s separation from her
employment with the DEPARTMENT.

17.  No Admission. The parties agree that this Agreement shall not be construed as an
admission of liability on the part of either party regarding any of the charges or claims which
were made, or could have been made, as part of the disputed matters referenced herein.

18. Competency and Authority. The parties to the Agreement are legally competent and have
the authority to execute the Agreement.

19. Severability. If any section of this Agreement is found to be invalid by a Court of
competent jurisdiction, the rest of the Agreement will remain in full force and effect.

WHEREFORE, the parties agree to and accept the terms of this Agreement on the dates
reflected below.

[Signatures found on the following page. |



I, EMPLOYEE, HAVE BEEN GIVEN THE OPPORTUNITY TO CONSULT WITH
AN ATTORNEY BEFORE SIGNING.  HAVE READ THE FOREGOING AGREEMENT
FOR RESIGNATION AND RELEASE OF CLAIMS AND UNDERSTAND ITS TERMS AND
LEGAL CONSEQUENCES. BY SIGNING THIS AGREEMENT, I UNDERSTAND I AM
RELEASING ANY AND ALL CLAIMS I MAY HAVE AGAINST THE COLORADO
JUDICIAL DEPARTMENT, INCLUDING WITHOUT LIMITATION THE STATE COURT
ADMINISTRATOR’S OFFICE AND VARIOUS OTHER PERSONS WHICH COULD HAVE
BEEN ASSERTED AS SET FORTH ABOVE. I UNDERSTAND THE TERMS USED IN
THIS AGREEMENT AND HEREBY EXECUTE IT KNOWINGLY AND VOLUNTARILY.

Mindy Masias
Employee

Date: March 15,2019

Christopher T. Ryan

State Court Administrator

Office of the State Court Administrator
Colorado Judicial Department

Date: March 18, 2019




Appendix 4

Transcribed recording of a conversation
between Chief Justice Nancy Rice and SCAO
Chief of Staff Mindy Masias (2017).
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Masias-Rice Recording--2017

Mindy Masias
Okay. Yeah, we will definitely get to the bottom of that, because when he left DPS, I thought that meant
Denver Public Safety, yeah, I'm sure most schools use a contractor.

Chief Justice Rice
Why is Carol so irritated?

Mindy Masias
I don't know. I suppose because she was turned down for a senior job.

Chief Justice Rice
She understood why, didn't she?

Mindy Masias
She did. I think she just wants to make sure. Yeah, and I do as well, but it is just how Carol is. You
know, equality is a big piece for her.

Chief Justice Rice
Yeabh, I sort of have shown you favoritism to Alex.

Mindy Masias
No.

Chief Justice Rice
I don't know how any of that works, to tell you the truth. I thought once you retired, you could work for
a certain number of hours,

Mindy Masias
110 days.

Chief Justice Rice
What does that 110 days?

Mindy Masias
110 days out of the calendar year, you can work 110 days.

Chief Justice Rice
For a PERA employer?
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Mindy Masias
And beyond that, it'll reduce your benefit.

Chief Justice Rice
That's what Alex did.

Mindy Masias
Right. [Shuffling noises].

Chief Justice Rice
So, why do you think you didn't get it?

Mindy Masias
You know, I've thought a lot about it. And I'm assuming that part of the reason is, you know, I was in
place at the time. That the Office is not running at its most optimal.

Chief Justice Rice

Yeah, I think it's a little more than that, which is. Well, there's a lot of that. Which is that, you know, I
think Jerry, did you no favors. That the Office is not running well. But a lot of it has to do with sort of
this bigger concept of whether what the State Court needs is, you know, a really good manager or more
of visionary leader. And I think that people still see you as very much a day-to-day manager. Which is
not bad at all. Of course, it's really quite wonderful. But I think someone at work wanted something
beyond that. So, but it wasn't Mark who was nothing but ideas, and didn't really have any idea. So, it's a
tricky thing, particularly when you think back over sort of the history, just my limited history, there's a
person who was nothing but a D-kind of manager, really. Nobody liked him and didn't we didn't hire
him. Thinking that a guy from Langham.

Mindy Masias
Oh, Greg Langham.

Chief Justice Rice
Nor did we hire Dan Hall.

Mindy Masias
Right.

Chief Justice Rice

I don't think people were articulating it very well, but they wanted Jerry because he was a judge and
lawyer. But that was kind of a different thing. You need to understand that this group of Justices has no
experience with any of it. You know, I was the only person who was around.
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Mindy Masias
Yeah, that's right, when Jerry was hired.

Chief Justice Rice

Yeah. So, Jerry is sort of what they think of. And almost in a way I don't know. But I have some sort of
specific ideas which may or may not be helpful. One is, I think you should have absolutely nothing to do
with HR. You should not identify yourself with HR in the least.

Mindy Masias
Okay.

Chief Justice Rice

If, and that's not because you do a bad job. It's because you've done over the years too good of a job and
you are identified with that. You should not go out to the courts and do HR. You should not, if
somebody calls you with an HR question, you should immediately forward it to Eric, you have to be
something other than Mindy, who used to be in HR.

Mindy Masias
Okay.

Chief Justice Rice
I've said that before to you. In know its a real [indiscernible] area, but you do it really, really well. Eric
has to develop a new Eric. He needs to develop . . . Who's his second? I don't even know.

Mindy Masias
Her name is Dawn, and she's fantastic.

Chief Justice Rice

Yeah, and I didn't know that. You see what I am saying? So, if [ don't know it, probably nobody on the
Court does. I mean, so that all has to happen. You have to not have line up anything to do at all, because
you are branded with that HR. Cut that, cut that umbilical cord right away. And second, I think and I
don't know what Chris is going to do. I mean, I'm not giving him much direction at all, because he's
really doing us a favor. But I think you and Chris need to have to talk about what it is you want to
accomplish with these next models.

Mindy Masias
Okay.
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Chief Justice Rice

And if what you want to accomplish is to put yourself in a whole lot better position, really, just a little
bit better position, to get to be the State Court Administrator, I think you have to have some fairly firm
goals.

Mindy Masias
Okay.

Chief Justice Rice
And objectives that you can articulate and meet, other than just managing the Branch.

Mindy Masias
Okay, it's helpful.

Chief Justice Rice

Yeah, real specific kinds of stuff. And, then, I think it would also be very, very helpful if you could let
me give you another example. I mean, the difference between you and Eric at the Judicial Performance
Awards was basically nothing, right? You were both doing sort of the same thing. You were even taking
turns doing exactly the same thing. That, you can't do that anymore.

Mindy Masias
Okay, right. That's helpful.

Chief Justice Rice

And I don't think you even. You mean it in only the best way. It's just sort of [indiscernible], but if you
want to be the State Court Administrator, you're not the Director of Human Relations. Does that make
sense?

Mindy Masias
Yeabh, it totally makes sense.

Chief Justice Rice
So, Eric has to do that. Maybe with Dawn. You may have to welcome people to be silly like I am, or
whatever, but you have to be . . .

Mindy Masias
Different. Okay, which I always felt like Jerry should be a part of the Award Ceremony, but I hear what
you're saying that I need to somehow differentiate myself.
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Chief Justice Rice
But if you're taking the place of Jerry, then you aren't equal to Jerry. You're not taking turns with him
reading from the script. If you have to do it, you have to be welcome, goodbye, or not at all.

Mindy Masias
Okay.

Chief Justice Rice
We're happy to have an [indiscernible]. You have to be different.

Mindy Masias
Okay.

Chief Justice Rice
Does that make sense?

Mindy Masias

It does. It does. So, here's where I'm at. I kind of struggle with whether or not I should try to put myself
in the position of, you know, going after the State Court Administrator position, or if I should just be
satisfied with being the Chief of Staff and be really good at it.

Chief Justice Rice
I would really recommend that the Chief of Staff position go away. And, then, we either have a deputy
or nothing.

Mindy Masias
Okay.

Chief Justice Rice
Because the way it's set up right now doesn't make any sense, and everybody gets that it doesn't make
any sense. I'll talk to Chris about that.

Chief Justice Rice
I'm giving him, I mean, he's got the authority come July 1. It is interim, and it will, but I'm not going to
say here's how you have to do it.

Mindy Masias
Okay.
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Mindy Masias
Sure.

Chief Justice Rice

That position doesn't make sense. It never did. It was set up wrong from the beginning. If I had really
understood it, I might have suddenly learned or, I mean, I tried in the beginning. I think of being Chief
to not mess around without Jerry [indiscernible]. I thought it was a very good choice, but it didn't work
to your benefit. Jerry has done nobody any favors. I hope that he just stays away, frankly. I saw that his
car was here, but I don't want to have meetings with him. I don't want to pretend it doesn't go down like
[indiscernible], right? Right, you know what I mean. I don't want him coming. He's gone. I just think
pre-Jerry was a really good guy. Did nice things. But post my film is, Jerry, screwed this up, and I don't
want him back.

Chief Justice Rice

[Indiscernible]. So, I guess what I would say is you're gonna have to really work something out with
Chris and do so not What do you want me to do, Chris? But more. Here's what I want to accomplish,
and here's where [ want to be after these seven months. And you are going to have to decide. I want to
be the State Court Administrator. I want to be the Deputy. But, depending upon where you want to go,
you need to kind of take control of it and say, And so, help me.

Mindy Masias
Ok.

Mindy Masias
Okay.

Chief Justice Rice
You know, how can you help me do this? Because you're in the best position to recreate yourself. Better
than anybody else. And that's also the most challenging position, right?

Mindy Masias
Mm hum, It is.

Chief Justice Rice
The Division Directors are just going to be hunkering down trying to keep their jobs and do as well as
they can.

Mindy Masias
Yeah, I think we're all feeling that way. Actually, I think we're all feeling that way.
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Chief Justice Rice
[Indiscernible].

Mindy Masias
You know. At least not yet.

Chief Justice Rice
But you are the one who has the opportunity to re-define, so you need to. I would do something . . .
thinking about it.

Mindy Masias
Chief, yeah, trust me, I thought all weekend about it.

Chief Justice Rice
Yeah.

Mindy Masias
What would you think about talking to Chris about the supervision of the Directors. I have always felt
like . ..

Chief Justice Rice
No, I mean, that's the big, big problem. I've talked to Chris. I want to continue to talk to Chris.

Chief Justice Rice
Okay.

Chief Justice Rice
But that's still thinking a little bit too small. You need to, you need to talk with Chris about whether you
supervise the Directors.

Mindy Masias
That's what [ mean. Yeah, that I feel like I should supervise the Directors and there, if any real change is
going to occur, then I feel like I need to have that leverage.

Chief Justice Rice

Yeah, and I think Chris is going to evaluate whether there needs to be any real change. So, over this
period of time, he's going to be. He's not going to be delegating a lot. So, that's why I think your position
is going to be kind of the trickiest to figure out.
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Mindy Masias
Okay.

Chief Justice Rice

So, the only thing you can do, I think, is to say to Chris, You know, in eight months, I'm going to be the
State Court Administrator. Will you please help me accomplish that? Or, in eight months, I'm going to
be very happy to be the Deputy, and I'm here to help him in any way I can. Because, I think. I don't
know. I mean, it's so hard to predict, but I think there might be other people that apply. I mean, I think
this. Maybe not. Maybe yes. Maybe no. I mean, the Court is all over the place. So, . ..

Mindy Masias
Okay.

Chief Justice Rice
It's really hard.

Mindy Masias
Okay, did you get any specific feedback other than I'm specifically seen as in the mold of HR? Did you
get any other feedback that I should consider?

Chief Justice Rice
No, I guess what I would say is this, I mean, do you have any familiarity with the military?

Mindy Masias
Um hum.

Chief Justice Rice
So, do you know what like a Master Sergeant would be?

Mindy Masias
Yeah.

Chief Justice Rice
Or even a Chief Master Sergeant, how the Army really could not run without that person?

Mindy Masias
Right.
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Chief Justice Rice

But that the leaders of the Army are nonetheless the officers, the generals, the colonels. Well, I think that
you are seen as the best, in some ways, the best Chief Master Sergeant there ever was. But that, maybe
not as a general.

Mindy Masias
Because they're not seeing the visionary piece that I have.

Chief Justice Rice
Yeah, so.

Mindy Masias
Okay.

Chief Justice Rice

Which is why sometimes I think the Court felt pretty confused about everything. So, part of it is sort of a
classist. I don't want to use the word classist. Sort of a stereotypical warrior-judge thing, which is
interesting historically, since Jerry was the first State Court Administrator who was a lawyer-judge. But
nonetheless, as I told you, that's kind of in their heads. There may be a tendency among some to think
that we need a lawyer, we need a judge. Because that's the person who is able to communicate, as
opposed to meeting somebody who just [indiscernible]. You know, I sort of think the stronger the Chief,
the more that person should run things. But I do think that you need a State Court Administrator who
can run interference to the Chief, who can be over in the Capitol talking.

Chief Justice Rice
Whereas others are seen as sort of bad generals who couldn't function without you.

Mindy Masias
Okay.

Mindy Masias
I agree.

Chief Justice Rice
Somebody else who can talk to the Bar and say things that the Chief wants to.

Chief Justice Rice

And totally they got none of that from Jerry. [Indiscernible]. Which is one of the things which I actually
do recite. So, a strong Chief equals a, makes in my mind, means that we really need the ultimate
Administrator. A weaker Chief needs a stronger Administrator, right? So, one of the issues used to be,
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well, when am I going to quit? And everybody's very concerned about it, since I think that I'm now sort
of perceived as a stronger Chief. Would you agree with that?

Chief Justice Rice
Yeah. So, people are really positioning around all of that, and looks like Allison's going to go over to the
Feds. So, there's a lot of that sort of playing into it.

Mindy Masias
[ would.

Mindy Masias
Mum Hum. I'm sure.

Chief Justice Rice

And these guys are the next crowd. I mean, think about the Court. There's me, there's Coats whose never
been Chief, there's Allison, who will probably go to the Feds. Then, there's Gabriel, Hood, Boatright,
Marquez. That's all of them within a couple of years of each other. All of them are about, you know, the
same age. [Indiscernible]. So, who knows if Allison is going to be here when the next State Court
Administrator is chosen. I think that, I mean absent, running out and getting yourself a law degree,
there's nothing you can much do about that.

Mindy Masias
Mm hum, yeah.

Chief Justice Rice
And you're not necessarily different than Chris. He doesn't have a law degree, either. But in some ways,
has more credibility because he worked in the courts.

Mindy Masias
Sure. And he works side by side with all of the Justices.

Chief Justice Rice

Well, and because he is good at law. So, I mean, there's, it's like, weird. So, I don't know. I mean, |
think, I think there's a good chance you'll get it this next [time], but I think it's equally a chance that you
won't. Depending almost entirely on who applies. You know, what you could do with if this is your
lifelong ambition is probably go be a District Administrator some place. Which would probably kill you.

Mindy Masias

[Laughter]. I would probably want to change the role of the District Administrator. I don't want to be the
person who signs off on the bills. And [ mean, I want to be the person who's pushing . . .
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Chief Justice Rice
You made your choices.

Mindy Masias
I want to be the person who's pushing the envelope to make things different. I don't see our
administrators doing that, but . . .

Chief Justice Rice

No, we don't. You can't go get a law degree, so you're going to have to figure out something. So, in
general, another way to look at that. And, once again, sort of another Army is, sort of what we call, used
to call it, line and staff. You remember that? [Indiscernible] attorney's office? I always think that the
closer you are to being a real line officer. And I guess I should always model my career this way. The
more chance, particularly as a woman, you have of advancement in that whenever possible you want to
have a really good staff. So why? I mean budget, legislation. Some to help with the hard stuff. How are
we paying for this? What are the bills? Who documents making the deals? And it's a little different in
every environment, but you need to be line. And I was line at the U.S. Attorney's Office. I was line when
I was the Chief of Civil at the U.S. Attorney's Office. I wasn't the woman appointed to the HR
committee or the woman to the diversity committee. I was paying people and giving raises and firings.
You know, making decisions that affected settling cases. I had all the settlement part. So, I had the
power. That's what I think you and Chris need to negotiate. You don't want to be . . . Do you know what
I mean by staff? Which is, it makes the operation move more smoothly, but it doesn't make it move. So,
on the what more I could say, I guess that's what it is.

Mindy Masias
Okay.

Chief Justice Rice
Does any of that make sense to you?

Chief Justice Rice
It does. Yeah.

Chief Justice Rice
But its not easy to hear, though. Right?

Mindy Masias
Well, I think a lot of this is going to depend on my conversations with Chris and how amenable . . .
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Chief Justice Rice

And I haven't actually talked with him. Because I was so busy. Except I talked with [indiscernible] all
the time. We had a real deep conversation. He's trying to figure out what he's going to do with the Court
of Appeals. Frankly, I just wish Jerry would leave so he could start.

Mindy Masias
Well, I think nonetheless, Chris and I probably need to get started before Jerry leaves.

Chief Justice Rice
Everybody needs to act as if Jerry's no longer there. So, I cancelled the staff meeting. Because I do not
want to go through that.

Mindy Masias
Yeah.

Chief Justice Rice
Give me a day or two.

Mindy Masias
So, yeah, yeah, I would like to sit down and talk with Chris.

Chief Justice Rice
But you see what [ mean, this is also a real opportunity, which Jerry never gave you, for you for you to
absolutely define yourself.

Mindy Masias
Mm hum. Because as soon as I would start defining myself,

Chief Justice Rice
You'd get pushback.

Mindy Masias

Mm hum. And it's really, I have to be honest with you, Chief. It's really hard to define yourself and
make headway when you aren't the supervisor, because people cling to and they will, particularly now,
cling to their authority.

Chief Justice Rice

Yeah, no I agree. I think you have the single hardest position. Nobody wants you to lay low, if you're
even thinking about that. But I would understand that if you did, actually. Because I think this is a
difficult situation for you. Where you go exactly to enhance your credentials, and frankly, maybe
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whether you would want to move. I mean, I'm not even suggesting that it would be more [indiscernible]
if you left, but sometimes you have to leave to be appreciated.

Mindy Masias
Yeah, true. I'm also very strong and I hope people see that.

Chief Justice Rice
I think people know that. I think you can maybe do this, without having to do that. You can get it,
depending upon who applies.

Mindy Masias
And I'll see how I feel in six months. I mean.

Chief Justice Rice
Yeah, yeah. But I understand that this is far and away, the most, truly, the toughest position of
everybody. So, you have to, I mean, I'm sorry.

Mindy Masias
Yeah, I just think that it'll be easier to react and have a better grasp on what the future is after Chris and I
sit down and have a conversation.

Chief Justice Rice
Yeah, what I would do is probably ask for one later in the week. And I need to talk to Chris. I'll probably
try to do that tomorrow.

Mindy Masias
I have a funeral to go to at the end of the week.

Chief Justice Rice
I'm sorry.

Mindy Masias
So, maybe the beginning.

Chief Justice Rice
I don't think there is any particular rush. Yeah, maybe next week.

Mindy Masias
Yeah.

- 13-
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Chief Justice Rice
Everybody likes you. I mean, you, you are the most popular.

Mindy Masias
Won the popular vote [laughs].

Chief Justice Rice

Right, but the thing is that.  mean, as I kept telling you over and over and over. You let the dust settle,
you get Jerry out of the way. Really, truly out of the way. And I think a lot of things will be a lot clearer.
And particularly with Chris running things over there, there's not going to be any excuses. Chris will
have some, Chris will have many, many good thoughts. He'll get us through the budget, but you need to
be two inches from him at all times. If you want, if you’re willing.

Mindy Masias
Okay.

Chief Justice Rice
I mean, the hard stuff, don't worry. I'm sorry. Tell whoever.

Mindy Masias
Yeah, he's a supporter, so I'm too concerned about that.

Chief Justice Rice
And Eric's has got to do what people call you about this. And they do say, refer them to him. They'll go
out to the courts. Don't let the courts identify you as the HR person.

Mindy Masias
Oh, you mean, go out on, on any kind of HR business. I see what you're saying. I'm just gonna say I
don't, as a State Court Administrator, I think you have to be . . .

Chief Justice Rice
Nothing with HR.

Mindy Masias
Okay, yeah, I think we do need to be out and about in Districts.

Chief Justice Rice

I didn't mean to do that, I just . . . This Dawn person needs, she needs to become a face. I need to know
who she is.
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Mindy Masias
Okay. Okay.

Chief Justice Rice
So, I hope you won’t leave us. That sounds so lame, but I mean, I know this is kind of a blow. I wish
that you would give it a little bit of time to see how it seems to be working out.

Mindy Masias
Yeah.

Chief Justice Rice
Because I do think it might work out really, really well. But I'm not in a position to guarantee that.

Mindy Masias
No, of course not.

Chief Justice Rice
And it might be the same judges voting. [Excepting Allison Eid].

Mindy Masias
I'm sure it probably won't be in six months that things could change significantly with Justice Eid. And I
heard that Justice Coats might retire soon or no?

Chief Justice Rice
Not that I am aware of.

Mindy Masias
Okay.

Chief Justice Rice
I suspect that I'll be the next person retiring.

Mindy Masias
Oh, okay.

Chief Justice Rice
But I won't retire, you know, to affect this whole situation. I'll see this through.

Mindy Masias
Well, I appreciate you taking the time.
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Chief Justice Rice
I just hope that what I said kind of made sense.

Mindy Masias
It makes sense. I mean, I think I have a lot to think about.

Chief Justice Rice
You know, we can certainly talk more. But I guess it's more than just Jerry's sins being laid at your
footsteps. So, I think it is also you being able to, not being able to because of Jerry.

Mindy Masias
Well, yeah, there's probably a whole.

Chief Justice Rice
Maybe the . . . will all do their jobs, like for example, another example. You know, the CJI wants to talk
to me. Well, make Rob set that up.

Mindy Masias
Okay.

Chief Justice Rice
You don't have to do that. Rob, this needs to be set up for the Chief. Thank you.

Mindy Masias
Okay.

Chief Justice Rice
I mean, that's another example. That's his job. Make him do it.

Mindy Masias
Okay. I wasn't sure if that was something that you wanted to . . .

Chief Justice Rice
No, that's what I am saying. Rob can deal with some of them.

Mindy Masias
Okay.
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Chief Justice Rice

What I'm saying is just, don't. The men in particular, really appreciate the person who is sort of
secretarial and helpful and executive assistant-ish, but that's not the person who's going to hear from
them.

Mindy Masias
Right. Yeah, it's very true.

Chief Justice Rice
So, don't make some man be that.

Mindy Masias
Okay.

Chief Justice Rice
Seriously. I just . . .

Mindy Masias
I appreciate that advice.

Chief Justice Rice
Yeah.

Mindy Masias
Because I've never been a secretary. It's not what I went to school for.

Chief Justice Rice
No, you're not. But I'm saying, now you need to be the general.

Mindy Masias
Okay.

Chief Justice Rice
Chris. And Chris is going to be, Do you want to be the general? You don't have time to do that. You pay
people to do that.

Mindy Masias

Yeah. And Chris shared with me that he. That, you know, he doesn't want the position. But nonetheless,
we need to be successful. No matter what I choose to do or what he chooses to do in the future, there's a
lot of work to be done, and we need to be successful.

-17 -



O© 00 NN O Ul o W N =

BW LW W W W W W W W WK DNDNDNNDNDNDNDNDNDRRR R R 2B 2 R 2=
S O 0O N OV Ul A WIN P O OO NO UL A WN R O VW OO N O U b Wi = o

Chief Justice Rice

The situation with Terri. She now is involving Andy and you and me, and there was one question to be

answered, which is, why don't you retire?

Mindy Masias
Yeah, why [indiscernible] retire?

Chief Justice Rice

That's not your problem, that's Terri's problem. Terri comes to you. You say she wants to know that

answer. Thank you.

Mindy Masias
Okay.

Chief Justice Rice
It's not yours to find out that incidence. It's hers.

Mindy Masias
Yeah.

Chief Justice Rice
Do you see what [ am saying?

Mindy Masias
I totally see what you're saying, and it's really . . .

Chief Justice Rice

You want me to keep? I can keep giving you examples, but I think you get it now.

Mindy Masias
I get it.

Chief Justice Rice
I'll keep saying,

Mindy Masias
Yeah, you're doing it again Mindy [laughing].

Chief Justice Rice
No, okay?

- 18 -
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Mindy Masias
I appreciate it, because I've been . . .

Chief Justice Rice
It's your habit to . . .

Mindy Masias
Fill in the blanks.

Chief Justice Rice
Not only fill in the blanks, but to be a little bit of a caretaker. A lot of that is you, some of them just
being a woman, but . . .

Mindy Masias
I'm feeling an obligation to make things happen. You know, I've felt an obligation.

Chief Justice Rice

That your tricky part is not down. Your tricky part is up. Chris, I think Chris truly. I suspect 98% that he
will not change his mind. So, he doesn't want it. His wife makes plenty of money, more than he does.
He's got kids who need him to attend all sorts of games. His life is a lot more fragile. I mean, I think he
needs not to have that [indiscernible].

Mindy Masias

Well, and I'll just leave you with this Chief. I would like to be able to work more closely with you, and I
feel like I haven't been able to do that as much as [ would like to, you know, working on budget and
legislative issues.

Chief Justice Rice
Always remember it's why and why and why. If something feels easy to you, change.

Mindy Masias
Okay.

Chief Justice Rice
Don't do judgment, don't do, you know, management theory. Do management. [ don't know. That's all I

can say. Tell Chris the job you want, and then he can say, yes, no. But you decide what you want.

Mindy Masias
Okay. I know how I would design it.
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Chief Justice Rice
Don't.

Mindy Masias
I know exactly how, because I spent three years thinking about it.

Chief Justice Rice
You might see it as something different.

Mindy Masias
Yeah, absolutely.

Chief Justice Rice
But don't say that, don't tell him.

Mindy Masias
Okay.

Chief Justice Rice
I mean, Chris is just Chris, you know.

Mindy Masias

Yeah. But you know, like I said, I would like to be able to work more closely with you, and I have
oftentimes felt like if I either asked for it or I did it, it would look like I was stepping on Jerry's toes.
And I think I just need to have a really frank conversation with Chris.

Chief Justice Rice
Everybody knows you were in an impossible position.

Mindy Masias
And I just need to have . . .

Chief Justice Rice
And there is nobody who doesn't totally get that. But, nonetheless, the dust has . . .

Mindy Masias

Yeabh, it settled, the more where we're at. And I just, I'm probably going to be really straightforward with
Chris, because things need to change. I don't want them to be where they're at right now and continue to
see this dysfunction. Because there's a lot of dysfunction.
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Chief Justice Rice

I had a very frank talk of all the Chiefs about all of this. It was really nice of them to start including me
in their things. You know, I think, from my perspective, a lot of things. We have a lot of opportunity to
turn stuff around. But in my head, Jerry is gone, and I'm not gonna and you need to put that in your
head. You need to put that in your head. And if Jerry acts like he's still here.

Mindy Masias
Okay, well, he's not acting like he's still here. I'll be honest with you, and that's why I feel like it'd be
better for Chris and I to get started before he leaves.

Chief Justice Rice
Yes, absolutely.

Mindy Masias
Like it doesn't need to be tomorrow, but.

Chief Justice Rice
The decision is made. So, the only reason I'm saying is give Chris a little time to work things out with
the Court and things.

Mindy Masias
Yeah, I get he's in a tough position.

Chief Justice Rice

He's got the Supreme Court all worked out and I've talked with Loeb. Everything is in place. Things are
organized. We'll be fine. But like that Terri situation was a real chance to fix it. It doesn't need to involve
you and Andy. If I were you guys, stop your stupid meetings, just like I have. I mean, it's a different
world.

Mindy Masias
Okay. Stop which meetings?

Chief Justice Rice

Both Director meetings and the [indiscernible]. I'm not gonna micromanage to that extent. I'm gonna try
to tell you how I'm gonna handle things over here. Which is somebody wants to talk about something,
we'll talk about. We're not gonna have those meetings, because that's no longer our leadership.

Mindy Masias
Okay.
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Chief Justice Rice
Just very straightforward. Jerry's gone.

Mindy Masias
All right. Do you want me to convey that to him?

Chief Justice Rice
No. Andy and I are going to do it, roll it out in our own way.

Mindy Masias
Okay, all right.

Chief Justice Rice
You know I don't do those meetings in the Summer, anyways.

Mindy Masias
Yeah, that's true. That's true.

Chief Justice Rice

I don't know what we also capture next. [ mean, it's a problem. We should probably ultimately just let it
take care of itself. I'll also try to give you a couple of analogies. There are a couple ways to think about
it. You know the difference between the most competent Chief Master Sergeant versus the General.
What really mine versus staff? I remember when I was in the District Court, we always used to think.
Some of the justices still think this way. That if you weren't a judge or a lawyer, you really couldn't
understand. And some will even take the position that if your not a judge, you can't understand. And
that, on occasion, HR takes over judging. I've told you this before, that it's better to have a bad judicial
decision sometimes than a good HR decision. Judges just really need to own it, they need to screw up.
You sort of have to impress upon people that you [indiscernible]. Whatever you can do to think, at least,
to convince people that you have internalized leaders to be like a judge. And Chris I think gets that more
from having worked . . .

Mindy Masias
Directly for a judge.

Chief Justice Rice
Even though she was a jerk.

Mindy Masias
Didn't he work for Hufnagle?
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Mindy Masias
He worked for Connie Peterson.

Mindy Masias
Peterson, that's right.

Chief Justice Rice
[Indiscernible; mutual laughter].

Mindy Masias
Yeah, ah, sometimes those experiences are the best ones, though.

Chief Justice Rice
That was a long time ago, but I think . . .

Mindy Masias
It shapes who you are. It really does.

Chief Justice Rice

People think of me as a trial attorney and I haven't tried a case in 35 years. But I have it. It is in my
pocket. The trial judge thing gets me so far. It's been 20 years. So, I mean, all I'm saying is I don't know
what you can do, but if you can identify with the judge, do so. I don't know how else to say it exactly.

Mindy Masias
Okay.

Chief Justice Rice
I mean I'm glad to sort of mentor along the way on a deal.

Mindy Masias
Yeah, any, any advice you take, I take it seriously. And I don't take advice from everybody, only people
that I trust.

Chief Justice Rice
Nor do I. And please, I can't, I cannot tell you what's going to happen. I have no idea.

Mindy Masias
Yeah, I understand that.
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Chief Justice Rice
I am one vote.

Mindy Masias
I understand that.

Chief Justice Rice
And I stress to the court, this is you guys's choice, really, because I'm going to be gone. Sooner or later,
you guys are going to have to own this one.

Mindy Masias
Like 10 years from now, you'll leave.

Chief Justice Rice
Way before it's time, way before retention, which is 70, I'm going to be 68 so you can sort of figure out
the parameters. 67, sorry. But in the next . . .

Mindy Masias
In a few days.

Chief Justice Rice
No, no, I think it is like next month. I mean it is in June.

Mindy Masias
June 2. I remember.

Chief Justice Rice
I mean, I don't think about it too much. All these birthdays, about the same time. Yeah. So that's what
I've been thinking.

Mindy Masias
Okay.

Chief Justice Rice
Sorry.

Mindy Masias

Well, there's no need to apologize. This is not a situation that anyone needs to apologize for. We're at
where we're at and continue to move forward.
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Chief Justice Rice
No pauses with the Directors and trying to find. Try to be in a position to find as clearly as you can with
Chris. Your objectives set out. Your goals set out as clearly as possible, coming from you. Not
necessarily, what's best for the system.

Mindy Masias
Okay.

Chief Justice Rice
What's best for you, I think, versus the certainty, what's best for the system. But the mindset should be,
here's what I want.

Mindy Masias
Okay.

Chief Justice Rice
And how can we work together to make this happen. And let Chris quantify it.

Mindy Masias
And you know, I do look forward to working with Chris.

Chief Justice Rice
Chris is very, very, very sharp.

Mindy Masias
He is.

Chief Justice Rice
I noticed in the way the two of you guys worked on my [indiscernible] 13 pay things really, was really.
It was really good the way you guys put that together.

Chief Justice Rice
I never in my life would have come up with that. That was unbelievably creative. It got us all sorts of
kudos, and all I had to do was give it a name and people like it, you know.

Mindy Masias
Yeah.

Mindy Masias
Yeah, I do think it's going to be the best thing for the system and for a whole variety of reasons.
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Chief Justice Rice
The Justices, I told them. I said this is really, really good. You should have seen them work together.
So.

Mindy Masias
Good, thank you.

Chief Justice Rice
Nobody is selling you short. It's just.

Mindy Masias
Yeah, well, I'm used to being underestimated. I think my whole life I have been kind of underestimated,
and people need to see me do what I do, and then they realize.

Chief Justice Rice
Why do you think that you have been underestimated?

Mindy Masias

I think. One, I'm not pushy. Two, I come in with a positive attitude. [ never come in angry or forceful
about anything, and so I think that is part of the package. It's part of what I bring that is a benefit. But it's
also a part that I think has people underestimate me initially, until they can see what I can do.

Chief Justice Rice
You are a small woman.

Mindy Masias
Small in stature, yes.

Chief Justice Rice
You don't look the part of. You don't look like the women partners on 17th Street.

Mindy Masias
Yeah.

Chief Justice Rice
You don't look like Allison or me or Monica or even the women on the Court of Appeals.

Mindy Masias
Should I change my hair?
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Chief Justice Rice

You might think about it. You need to do something to make yourself not be underestimated. You know,
Allison gets underestimated. And I'm sure people say the same about me, but Allison gets
underestimated a little bit sometimes. Because I've read, that she's told me, people say that, you know,
she doesn't dress nicely enough, or she doesn't. You know, when I decided that I wanted to be Chief, I
started dressing differently since almost every day, and not much I can do with my hair, because it's just
so naturally curly. But you know, it's still trying to be, you know that old dress for your next job
business? You might think about it a little bit. It's way too personal on my part, I suppose.

Mindy Masias
No, I appreciate that.

Chief Justice Rice

I don't want you not to be attractive. Yeah. So, so think of those guys. Think of that generation. They're
used to women. But they're used to women who are the partners at the law firms, or older women, from
their point of view, like me, who sort of, they've grown up with me being kind of their law
[indiscernible]. Do you know what I mean?

Mindy Masias
Mm hum.

Chief Justice Rice
Just think of, just put yourself in that position.

Mindy Masias
Okay.

Chief Justice Rice

And then, I always go back to it at some certain point. I don't know if they can adjust to me. And I think
that that sort of has worked for me in some ways, because I've been pretty lucky, but I don't think it
always works.

Mindy Masias
Yeah, well, and sometimes you don't have that much time to have them adjust to me.

Chief Justice Rice
You know, there's, there's sexism out there still. And I think to pretend like there isn't even in the
government is. . .
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Mindy Masias
We're crazy to think there isn't. Yeah, no. I see it.

Chief Justice Rice

About the only way you can make the sexism go away, I've noticed, is to be the boss.

Mindy Masias
Yeah, okay.

Chief Justice Rice
Well.

Mindy Masias
Yeah, thank you, Chief. I really appreciate it. [ have . . .

Chief Justice Rice
Thank you for being so [indiscernible].

Mindy Masias
Yeah, of course I do.

Chief Justice Rice
Why do you bring these to me as opposed to anybody else?

Mindy Masias
Oh, well, I just always pick up the basket of stuff that needs to be signed.

Chief Justice Rice
Well, then, maybe you should assign somebody to do that.

Mindy Masias
I will, but then I wouldn't get to come over and see you.

Chief Justice Rice

Well, if that's your goal, and that's actually not a bad goal. I mean, I agree, but what I'm saying is, don't

let people assume, oh Mindy will do it.

Mindy Masias

Yeah, I hear that. I hear that and it's not something that I have given tons of thought to. But, I will. I will.
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Chief Justice Rice
Go back and tell Terri, research this, or get somebody to research it.

Chief Justice Rice
And have the answers. And, then, based upon [indiscernible]. You don't need to do it.

Mindy Masias
Okay.

Mindy Masias
Okay, I will go [indiscernible]. You want change.

Chief Justice Rice
No, I want people to do their job. Not rely on me quite so much.

Chief Justice Rice
It can be crazy.

Mindy Masias
Yeah.

Mindy Masias
Yeah, and I'm sure it is. All right. Thanks, Chief.

Mindy Masias
Thank you , Mindy. You're doing great. I'm very glad you're [indiscernible].

[Indiscernible conversation that includes a male voice, possibly Andrew Rottman; recording ends].
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Appendix 5

Colorado Judicial Department Agreement for
Services by Independent Contractor (the
Masias Contract), dually executed April 11,
2019 and June 3, 2019.



COLORADO JUDICIAL DEPARTMENT
AGREEMENT FOR SERVICES
BY INDEPENDENT CONTRACTOR

1. PARTIES. This Agreement is made between the COLORADO JUDICIAL DEPARTMENT
("Department"), by and through the OFFICE OF THE STATE COURT ADMINISTRATOR, and THE
LEADERSHIP PRACTICE, LLC ("Contractor"), an independent contractor doing business as a
Colorado limited liability company. Department and Contractor may individually be referred to as
“Party” or collectively as “Parties.” In consideration of their mutual promises and for their mutual
benefit, the Parties agree as follows:

2. RECITALS AND PURPOSE.

A. The Department needs a highly experienced vendor with extensive court and probation
experience who understands the Department’s unique leadership organizational structure to
partner with the Department to develop and facilitate a sustainable leadership strategy that
addresses the continued development of formal and informal leaders at various levels
throughout the Department.

B. Contractor is qualified, willing, and able to meet the Department’s needs.
3. AUTHORITY.

A. The Department has determined in its sole discretion to award Contractor the opportunity to
provide the services described in this Agreement for a period not to exceed five years.

B. Authority exists in the law and funds have been budgeted, appropriated, and otherwise made
available, and a sufficient uncommitted balance thereof remains available for encumbering and
subsequent payment for purposes of this Agreement.

4. EFFECTIVE DATE. This Agreement shall not be valid or enforceable until it is fully executed by both
Parties (the “Effective Date”). The Department shall not be bound by any provision of this Agreement
before the Effective Date, and shall have no obligation to pay Contractor for any work performed or
expense incurred before the Effective Date.

5. TERM OF THE AGREEMENT.

A. Initial Term; Work Commencement. The Parties’ respective performances under this Agreement
shall commence on the latter of the Effective Date or April 1, 2019 and shall terminate on March
31,2024 (“Initial Term”) unless sooner terminated or renewed in accordance with the terms of this
Agreement.

B. End of Term Extension. In the event this Agreement approaches the end of its Initial Term, the
Department, at its discretion, upon written notice to Contractor as provided in §36, may unilaterally
extend the Initial Term for a period not to exceed three months (an “End of Term Extension”). The
provisions of this Agreement in effect when such notice is given shall remain in effect during the
End of Term Extension. The End of Term Extension shall automatically terminate upon execution
of a replacement contract or modification extending the total term of the Agreement.

C. Survival of Certain Terms. Any provision of this Agreement that imposes an obligation after
termination or expiration of the Agreement shall survive the termination or expiration of the
Agreement.

6. SCOPE OF WORK. The Contractor shall complete the services described in Exhibit A in accordance
with the terms and conditions of this Agreement. The Department shall have no liability to compensate
Contractor in connection with any services performed outside the scope of Exhibit A.
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7.

10.

11.

12.

FEE AND PAYMENT.

A. Fee. The Department shall compensate Contractor for services performed under this Agreement.
The Department shall pay the Contractor in the amounts and in accordance with the schedule and
other conditions set forth in Exhibit B.

B. Not a Wage or Salary. It is specifically agreed that the fees paid under this Agreement are neither
salary nor hourly wage, and any computation of fees based on performance time is for convenience
of the Parties in determining value of service and not as salary or hourly wage.

C. Method of Payment. Contractor shall initiate payment requests by submitting invoices to the
Department on the schedule set forth in Exhibit B. Upon approval of the charges, Department shall
promptly pay through its normal payment procedures. The Department’s acceptance of an invoice
does not constitute acceptance of services performed under this Agreement.

D. Disputes. If the Contractor disputes any calculation, determination or amount of any payment, the
Contractor shall notify the Department of its dispute within 30 days following the Contractor’s
receipt of the payment or notification of the determination or calculation of the payment by the
Department, as appropriate. The Department will review the information presented by the
Contractor and may make changes to its determination based on this review. The calculation,
determination or payment amount that results from the Department’s review shall be final. No
payment that is subject to a dispute under this subsection shall be due until after the Department
has concluded its review.

E. Erroneous Payments. The Department may recover, at the Department’s discretion, payments made
to Contractor in error for any reason, including, but not limited to, overpayments or improper
payments, and unexpended or excess funds received by Contractor. The Department may recover
such payments by deduction from subsequent payments under this Contract, deduction from any
payment due under any other contracts, grants or agreements between the Department and
Contractor, or by any other appropriate method for collecting debt.

STATUS AS INDEPENDENT CONTRACTOR. This Agreement does not constitute a hiring by either
Party. It is the Parties' intention that Contractor shall be an independent contractor and not Department's
employee for all purposes, including, but not limited to, the Federal Insurance Contribution Act, the
Social Security Act, the Federal Unemployment Tax Act, the provisions of the Internal Revenue Code,
the Colorado Workers' Compensation Act, the Colorado Unemployment Insurance Act, and the Public
Employees Retirement Association. Accordingly, no federal, state or local income tax or payroll tax of
any kind, and no retirement contribution shall be withheld or paid by Department on behalf of
Contractor or the employees of Contractor, if any.

PERFORMANCE SPECIFICATIONS. Department shall not exercise control over Contractor by
overseeing the actual work or instructing Contractor as to how the work will be performed; however
the parties agree that Contractor shall perform the services in accordance with recognized industry
standards of care, skill and diligence for the type of services to be performed.

LICENSES., PERMITS, AND OTHER AUTHORIZATIONS. Contractor shall secure and maintain at
all times during the term of this Agreement, at its sole expense, all licenses, permits, and other
authorizations required by federal, state, and local laws and regulations to perform its obligations under
this Agreement.

TRAINING. Department shall provide no training to Contractor, inasmuch as Contractor already
possesses the skills needed to perform the work required under this Agreement.

CRIMINAL BACKGROUND CHECK .

A. Background Check. The Department requires that all persons who perform services under this
Agreement must pass a criminal background check before working under the Agreement, which
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background check shall be valid for two (2) years. All such background checks will be carried out,
at no charge to the Contractor or the worker, by the Department’s Human Resources Division under
standards developed by the Department. In order to request a new or renewal background check,
the Contractor should provide to the worker an “Authorization and Consent for Release of
Information” form, in the form to be provided by the Department, and deliver the completed form
to the Department’s Representative, who will process the request and inform the Contractor of the
result. No person shall perform any work under this Agreement without having in place a valid
criminal background check. The decision as to whether the worker passes the criminal background
check will be in the sole discretion of the Department.

B. Notification. Contractor shall notify the Department in writing immediately upon discovering that
any person performing services under this Agreement pleads guilty to, or is convicted of, a petty,
misdemeanor, or felony offense during the term of this Agreement. The Contractor’s report shall
be accompanied by a newly completed “Authorization and Consent for Release of Information”
form authorizing a new background check for the person who pled guilty or was convicted. The
person who is subject of the report shall immediately cease performing services under this
Agreement until otherwise informed by the Department.

13. VERIFICATION OF LEGAL STATUS.

A. Business Entities. Contractor shall comply with C.R.S. §§ 8-17.5-101 et seq. Contractor certifies,
warrants, and agrees that it does not knowingly employ or contract with an illegal alien to perform
work under this Agreement and that it shall not knowingly contract with a subcontractor that fails
to certify to Contractor that subcontractor shall not knowingly employ or contract with an illegal
alien to perform work under this Agreement. Contractor shall confirm eligibility of all employees
who are newly hired for employment in the United States to perform work under this Agreement
through participation in either (i) the “E-verify Program,” jointly administered by the Department
of Homeland Security and the Social Security Administration or (ii) the “Department Program”
administered by the Colorado Department of Labor and Employment (“DOL”). If Contractor elects
to use the Department Program, Contractor must promptly provide copies of its “Notice of
Participation” to the Department and to DOL. Contractor: (i) shall not use the E-verify or
Department Program to undertake pre-employment screening of job applicants; (ii) shall notify the
subcontractor and the Department within 3 days if Contractor has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement; (iii)
shall terminate the subcontractor if a subcontractor does not stop employing or contracting with the
illegal alien within 3 days of receipt of notice; and (iv) shall comply with reasonable requests made
during an investigation, undertaken by DOL pursuant to C.R.S. §8-17.5-102(5). If Contractor fails
to comply with C.R.S. §8-17.5-101 et seq., Department may terminate this Agreement and
Contractor shall be liable for actual and consequential damages.

B. Sole Proprietors and Natural Persons.

i.  Contractor, if a natural person eighteen years of age or older, swears and affirms under
penalty of perjury under Colorado state law that s/he is a United States citizen, legal
permanent resident of the United States, or lawfully present in the United States pursuant
to federal law. Contractor shall provide proof that s/he is lawfully present in the United
States prior to starting work for the Department by complying with §24-76.5-101
C.R.S,, et seq., and producing a required form of identification upon signing this
Agreement (e.g. driver’s license). In signing this Agreement, Contractor acknowledges
that making a false, fictitious, or fraudulent statement is punishable as perjury in Colorado,
and it shall constitute a separate offense each time a public benefit is fraudulently received.

ii.  Contractor must notify the Department in writing immediately if Contractor is no longer
lawfully present in the United States pursuant to federal law, and/or if there is any change
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14.

15.

16.

17.

18.

19.

20.

to Contractor’s status that may impact Contractor’s ability to lawfully perform the duties
contained in this Agreement, including the expiration of any visa or authorization or change
in policy if Contractor is the recipient of any deferred status.

PERA STATUS. At all times during the term of this Agreement, Contractor shall have a duty to notify
the Department of the existence of any person, including Contractor himself/herself if doing business
as an individual or sole proprietor, who is providing services to the Department under this Agreement
who is a service retiree from the Public Employee Retirement Association (PERA) of Colorado, and
who is also an owner or operator, or is related to an owner or operator, of the Contractor business entity.
If the retiree has in the past worked as a government employee in a position covered by PERA, but will
not be receiving retirement benefits from PERA during the term of this Agreement, Contractor shall
also notify the Department in the event the retiree’s status changes to that of PERA benefit recipient
during the term of this Agreement. If the retiree is currently receiving retirement benefits from PERA,
Contractor understands and agrees, and shall also notify said retiree, that in the event the retiree
experiences any reduction or loss of PERA retirement benefits due to work under this Agreement, the
Department shall not be liable for reimbursement of any such reduction or loss.

INCOME TAXES. Contractor understands and agrees that Contractor is responsible to pay,
according to law, Contractor's federal, state and local income taxes. If Contractor is not a
corporation, Contractor further understands and agrees to pay any self-employment (social
security) tax that may be required by law.

UNEMPLOYMENT COMPENSATION. Contractor shall not be entitled to unemployment
insurance benefits for work performed under this Agreement, unless unemployment
compensation coverage is provided by Contractor or by some entity other than Department.

WORKERS’ COMPENSATION. No workers' compensation insurance shall be obtained by
Department concerning Contractor or the employees of Contractor, if any. Contractor shall
comply with workers' compensation law concerning Contractor and the employees of
Contractor, if any.

FRINGE BENEFITS. Because Contractor is engaged in Contractor's own independent business,
Contractor is not eligible for, and shall not participate in, any employer pension, health, or other
fringe benefit plan of the Department.

VENDOR OFFSET. Pursuant to §24-30-202.4, as amended, C.R.S., the State Controller may withhold
payment under the State’s vendor offset intercept system for debts owed to State agencies for: (a)
unpaid child support debt or child support arrearages; (b) unpaid balance of tax, accrued interest, or
other charges specified in Article 21, Title 39, as amended, C.R.S.; (¢) unpaid loans due to the Student
Loan Division of the Department of Higher Education; (d) owed amounts required to be paid to the
Unemployment Compensation Fund; and (e) any other unpaid debts owing to the State of any agency
thereof, the amount of which is found to be owing as a result of final agency determination or reduced
to judgment as certified by the Controller.

INSURANCE REQUIREMENTS.

A. Contractor shall obtain, and maintain at all times during the term of this Agreement, insurance in
the following kinds and amounts:

(1) Workers” Compensation Insurance as required by state statute, and Employer’s Liability
Insurance covering all of contractor’s employees acting within the course and scope of
their employment.

(i1) Commercial General Liability Insurance written on an ISO occurrence form, covering
premises operations, fire damage, independent contractors, products and completed
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21.

operations, blanket contractual liability, personal injury, and advertising liability with
minimum limits as follows:

a. $1,000,000 each occurrence;

b. $1,000,000 general aggregate;

c. $1,000,000 products and completed operations aggregate; and
d. $50,000 any one fire.

If any aggregate limit is reduced below $1,000,000 because of claims made or paid,
Contractor shall immediately obtain additional insurance to restore the full aggregate limit
and furnish to the Department a certificate or other document satisfactory to the
Department showing compliance with this provision.

(iiil)  Automobile Liability Insurance covering any auto used in performance of this Agreement
(including owned, hired and non-owned autos) with a minimum limit of $1,000,000 each
accident combined single limit.

(iv) Professional liability insurance with an aggregate limit of at least $1,000,000. For policies
written on a claims-made basis, the policy shall include an endorsement, certificate or other
evidence that coverage extends two years beyond the performance period of the
Agreement. The insurance policy shall not contain a sexual misconduct exclusion.

The State of Colorado shall be named as additional insured on the Commercial General Liability
and Automobile Liability policies. Coverage required by this Agreement shall be primary over any
insurance or self-insurance program carried by the State of Colorado.

The above insurance policies shall include provisions preventing cancellation or non-renewal
without at least 30 days prior notice to Contractor, and Contractor shall notify the Department by
certified mail, personal delivery with receipt or email of any such imminent cancellation or non-
renewal within seven (7) days after Contractor’s receipt of such notice.

. Contractor shall require all insurance policies in any way related to this Agreement and secured

and maintained by Contractor to include clauses stating that each carrier shall waive all rights of
recovery, under subrogation or otherwise, against the State of Colorado, its agencies, institutions,
organizations, officers, agents, employees and volunteers.

All policies evidencing the insurance coverage required hereunder shall be issued by insurance
companies satisfactory to the State.

Contractor shall provide certificates showing insurance coverage required by this Agreement to the
Department within 7 business days of the Effective Date of this Agreement, if not previously
provided, but in no event later than the commencement of the services or delivery of the goods
under this Agreement. No later than 15 days prior to the expiration date of any such coverage,
Contractor shall deliver to the Department certificates of insurance evidencing renewals thereof.
At any time during the term of this Agreement, the Department may request in writing, and
Contractor shall thereupon within 10 days supply to the Department, evidence satisfactory to the
Department of compliance with the provisions of this section.

CONFIDENTIALITY. In the event that Contractor obtains access to any records or files of the

Department in connection with this Agreement, or in connection with the performance of its obligations
under this Agreement, Contractor shall keep such records and information confidential and shall
comply with all laws and regulations concerning the confidentiality of such records to the same extent
as such laws and regulations apply to the Department. Contractor shall notify its employees and agents,
if any, that they are subject to the confidentiality requirements as set forth above, and shall provide each
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22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

employee or agent with a written explanation of the confidentiality requirements before the employee
or agent is permitted access to confidential data.

COPYRIGHT/OWNERSHIP OF MATERIALS. By virtue of the compensation paid by the
Department for services rendered by the Contractor and its employees or agents under this Agreement,
Contractor acknowledges that adequate compensation will have been paid for any data, materials, or
work products produced or created by the Contractor as a result of this Agreement. Contractor grants
to the Department all right, title and interest in and to all such data, materials, or work products. Further,
all copyrights, patents and royalties, if any, arising from the distribution of such data, materials or work
products shall become the property of the Department or its assigns. To the extent required by the
Department, Contractor shall place a notice of the Department’s copyright on any or all materials
produced under this Agreement.

PUBLICITY RELEASES. Contractor agrees not to refer to this Agreement or the services provided
pursuant to this Agreement in commercial advertising in such a manner as to state or imply that the
services provided are endorsed or preferred by the Department.

COMPLIANCE WITH LAW. The Parties shall comply with the letter and spirit of all applicable
federal, state and local laws and regulations related to performance under this Agreement, including
but not limited to the Colorado Antidiscrimination Act of 1957, as amended, (Section 24-34-401 et
seq., C.R.S.) and other applicable law respecting discrimination and unfair employment practices.

CHOICE OF LAW: VENUE. The construction, interpretation and performance of this Agreement shall
be governed by the laws of the State of Colorado, and any claim arising out of or relating to this
Agreement or breach thereof shall be brought exclusively in the state courts of Colorado.

INDEMNIFICATION. To the maximum extent allowable by law, Contractor shall indemnify, save and
hold harmless the Department, its employees and agents, against any and all claims, damages, liability
and court awards including costs, expenses, and attorney fees incurred as a result of any act or omission
by Contractor, or its employees, agents, subcontractors, or assignees pursuant to the terms of this
Agreement.

LITIGATION REPORTING. If Contractor is served with a pleading or other document in connection
with an action before a court or other administrative decision making body, and such pleading or
document relates to this Agreement or may affect Contractor’s ability to perform its obligations under
this Agreement, Contractor shall, within 10 days after being served, notify the Department of such
action and deliver copies of such pleading or document to the Department’s principal representative.

TAX EXEMPTION. The Department is exempt from the payment of federal, state, and/or local
government tax assessments. Contractor shall collect no tax from the Department, and the Department
shall have no liability to Contractor for such taxes regardless of whether any political subdivision of
the state imposes such taxes on the Contractor.

SEVERABILITY. If any part of this Agreement shall be held unenforceable, the rest of this Agreement
will nevertheless remain in full force and effect provided that the Parties can continue to perform their
obligations under this Agreement in accordance with its intent.

NON-WAIVER. The failure of either Party to exercise any of its rights under this Agreement for a
breach thereof shall not be deemed to be a waiver of such rights or a waiver of any subsequent breach.

ENTIRE AGREEMENT; MODIFICATIONS. This Agreement, including all exhibits and attachments,
is the complete integration of all understandings between the Parties. No prior or contemporaneous
addition, deletion, or other amendment hereto shall have any force or effect whatsoever, unless
contained in this writing. No subsequent novation, renewal, addition, deletion, or other amendment
hereto shall have any force or effect unless embodied in a written contract executed by both Parties to
this Agreement.
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32.

33.

34.

35.

36.

ORDER OF PRECEDENCE. In the event of a conflict or inconsistency between this Agreement and
any Exhibit or attachment such conflict or inconsistency shall be resolved by reference to the documents
in the following order of priority:

A. The provisions of the main body of this Agreement.
B. Exhibit A, Scope of Work.
C. Exhibit B, Pricing.

ASSIGNMENT:; SUBCONTRACTING. Contractor’s rights and obligations hereunder are personal
and may not be transferred, assigned or subcontracted without the prior, written consent of the
Department. Any attempt at transfer, assignment, or subcontracting without such consent shall be void.
All assignments, subcontracts, or Subcontractors approved by the Department are subject to all of the
provisions of this Agreement. Contractor shall be solely responsible for all aspects of subcontracting
arrangements and performance.

THIRD PARTY BENEFICIARIES. Except for the Parties’ respective successors and assigns described
in Paragraph 33, this Agreement does not and is not intended to confer any rights or remedies upon any
person or entity other than the Parties.

TERMINATION

A. Default. Either Party may terminate this Agreement upon default by the other Party, effective upon
receipt of notice or at such other time as may be stated in the notice. “Default” is defined as the
failure of a Party to fulfill any of its duties and obligations under this Agreement. The non-
defaulting Party may in its discretion permit the other Party a period of up to two weeks to cure the
default.

B. Loss of Funds. The Department is prohibited by law from making commitments beyond the term
of the current Department Fiscal Year. Payment to Contractor beyond the current Department
Fiscal Year is contingent on the appropriation and continuing availability of funding in any
subsequent year. In the event that funding for any activity established by this Agreement is
discontinued or decreased by the State of Colorado, or any federal funding source, Department may
terminate this Agreement or reduce its scope effective immediately upon receipt of notice without
penalty.

C. Public Interest. The Department is entering into this Agreement for the purpose of carrying out the
public policy of the Colorado Judicial Branch. If this Agreement ceases to further such public
policy, the Department may terminate this Agreement, in whole or in part, for convenience of the
Department, when the interests of the Department so require. The Department shall give at least
thirty (30) days written notice of such termination, specifying the part of the Agreement terminated
and when the termination becomes effective.

D. Force Majeure. If acts of God or government authorities, natural disasters, or other emergencies
beyond a party’s reasonable control make it illegal or impossible for such Party to perform its
obligations under this Agreement, such Party may terminate this Agreement upon written notice to
the other Party without liability.

E. Final Payment. In the event of termination for any reason, Contractor shall be compensated for the
value of services actually performed prior to the effective date of the termination.

PARTY REPRESENTATIVES: NOTICES. The following persons are hereby designated by their
respective employers as their representatives for the management of this Agreement:
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FOR THE DEPARTMENT FOR CONTRACTOR

Name: Chris Ryan Name: Mindy Masias

Title: State Court Administrator Title: Owner and Operator

Phone: (720) 625-5000 Phone: (303) 656-8276

Email: christopher.ryan@judicial.state.co.us Email: mindy.masias@leadershippractice.org

Either Party may designate a substitute representative by notice to the other Party. Notices required or
permitted to be given under this Agreement shall be in writing and shall be delivered by hand with
receipt required, by certified or registered mail to such Party’s representative at the address set forth
above or as an email with read receipt requested to the representative at the email address, if any, set
forth above. If a Party delivers a notice to another through email and the email is undeliverable and the
Party is not provided with an alternate email contact, then the Party delivering the notice shall deliver
it by hand with receipt required or by certified or registered mail to such Party’s representative at the
address set forth below. Unless otherwise provided in this Agreement, notices shall be effective upon
receipt of the written notice.

37. COUNTERPARTS; ELECTRONIC SIGNATURES AND ELECTRONIC RECORDS. This
Agreement and any amendments hereto may be executed in several counterparts, each of which shall
be deemed an original, and all of which together shall constitute one agreement binding on the Parties.
The Parties consent to the use of electronic signatures by either Party. The Agreement, and any other
documents requiring a signature hereunder, may be signed electronically by the Parties in the manner
specified by the Parties. The Parties agree not to deny the legal effect or enforceability of this
Agreement solely because it is in electronic form or because an electronic record was used in its
formation. The Parties agree not to object to the admissibility of this Agreement in the form of an
electronic record, or a paper copy of an electronic document, or a paper copy of a document bearing an
electronic signature, on the ground that it is an electronic record or electronic signature or that it is not
in its original form or is not an original.

38. SIGNATURE AUTHORITY. By signing this Agreement, the person signing on behalf of Contractor
hereby swears and affirms that they are authorized to act on Contractor’s behalf and acknowledge that
the Department is relying on their representations to that effect.

IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates written below.

STATE OF COLORADO THE LEADERSHIP PRACTICE, LLC
JUDICIAL DEPARTMENT

By: Christopher T. Ryan By:__Mindy Masias

Title: State Court Administrator Title:_ President/Owner

Date: 4/11/2019 Date: _ April 8, 2019
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Exhibit A — Scope of Work
Al Annual Scope of Work - April 1, 2019-March 31, 2020

Milestone 1.0 — Solicit feedback from key stakeholders for the Annual Leadership Summit

Activities Timeline

- Hold initial meetings with identified Judicial key April 1- July, 2019
stakeholder staff, Chief Justice, State Court Administrator
and Chief Human Resources Officer

- Conduct a flash survey of all Judicial Staff in collaboration
with HR staff

- Establish communication streams for program
coordination and consulting

- Clarify goals and outcomes of the summit

- Confirm roles and responsibilities and lines of
communication

- Create open communication and feedback

Milestone 2.0 - Develop Annual Leadership Agenda

Tasks Timeline

- Review of all feedback Aug 1, 2019

- Develop agenda

- Present draft agenda to the Chief Justice, State
Court Administrator and Chief Human Resources
Officer — define roles, etc.

- Obtain final authorization of agenda

Milestone 3.0 — Facilitate Annual Leadership Summit

Tasks Timeline
- Facilitate summit Aug 14-15, 2019 Summit
- Provide follow up documentation from event Aug 30, 2019 Follow Up Items
Delivered

The Leadership Practice, LLC
Leadership Program
Apr2019-Mar2024 Exhibit A - Page 1 of 3



Milestone 4.0 — Redesign Leadership Education Program

Tasks Timeline

- Hold focus groups and personal interviews of April 2019 — August 2019
leadership graduates to solicit areas of strength and
weakness of current efforts

- Work with HR staff to redesign the leadership
program

- Incorporate Annual Leadership Summit take aways

- Obtain State Court Administrator and Chief Justice
approval of leadership program curriculum and plan

Milestone 5.0 Provide Leadership Education

Tasks Timeline

- Deliver up to 12 days of training over the remainder Sept 2019 — March 31, 2020
of the fiscal year. Dependent upon the new
education effort, may include initiation of several
cohorts or segments of leadership education.

- Facilitation of all training curriculum

- Evaluation of program —

e Participant pre-survey at initial session and post
survey on last day of final session
e Session evaluations at end of each training day

- Follow up meetings with Judicial Branch to gather
feedback

- Modify curriculum based on participant and client
feedback

Milestone 6.0 - Develop Inclusion Workshop

Tasks Timeline

- Clarify desired outcomes and competencies with Chief October 2019 — January 2020
Justice, State Court Administrator and Chief Human
Resources Officer

- Meet with HR staff to design an Inclusion curriculum
that integrates current Cultural Competency training
and other leadership training

- Draft curriculum based on identified goals and outcomes

- Create training materials
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Milestone 7.0 — Deliver Inclusion Workshop

Tasks Timeline
- Deliver one (1) day of training TBD -
- Facilitation of all training curriculum tentatively Jan-Feb 2020

- Evaluation of program —
0 Session evaluations at end of the training day
- Follow up meetings with Judicial Branch to gather
feedback

Milestone 8.0 — Strategy and Consultation Hours

Tasks Timeline
- Provide up to 50 hours of strategy and consultation March 2019 — March 2020 timing
to the Chief Justice, State Court Administrator at the discretion of the Chief
and/or Chief Human Resources Officer Justice, State Court Administrator
- Provide Chief Justice, State Court Administrator and and Chief Human Resources
Chief Human resources Officer information obtained Officer

through district visits, focus groups and personal
interviews as appropriate

Location for all work described above will be as follows:
[J Meetings with Judicial Department staff will take place at Judicial Department
offices in Denver or on-site at courts house in the State of Colorado.
[J Ongoing planning, coordination and curriculum development will take place at
The Leadership Practice.
[J The Annual Summit, Leadership Programs and Inclusion Workshop sessions will
take place at location determined by Judicial Department staff.
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Exhibit B.

Compensation & Payment Schedule

B-1. Compensation for Services:

A. For Specified Services. Contractor shall be compensated a total of $532,000

annually for the performance of the following specified services as further
detailed in Exhibit A:

Annual Leadership Summit Gather stakeholder feedback, plan, and facilitate 1.5
days
Leadership Education Gather stakeholder feedback, redesign, plan, and

facilitate up to 12 days of education

Inclusion Workshop Design and deliver 1 day of education

Strategy and Consultation hours with Up to 50 hours per year
Chief Justice, State Court Administrator
and Chief Human Resources Officer

Total Cost

$532,000 each year for up to S years

The following are not included in the annual budget as provided above and will be
provided by the Department at the Department’s expense: Keynote or additional
speakers selected by the Department, venue coordination, venue costs, copied
materials, assessment costs, assessment coordination, food and beverage costs,
and staff to coordinate events.

The Department will not reimburse Contractor for travel or other expenses
associated with the performance of Specified Services.

For Additional Services. Contractor may provide additional optional services
for the Department pursuant to the terms of the Agreement at the following rates:

Teambuilding (team of 10 or less) $2,700/day

Retreat Facilitation (teams of 11-60) $4,000-$5,000/day

Personal Coaching $250/hour

A separate written agreement must be executed prior to the performance of any
Additional Services detailing the scope of the Additional Services to be
performed. Contractor may be reimbursed for travel and other expenses

associated with the performance of Additional Services upon mutual agreement of
the Parties. To be eligible for reimbursement, travel and other expenses must be
pre-approved by the Department. The Department will not compensate Contractor
for travel or other expenses associated with the performance of Additional
Services that were not approved in advance by the Department.
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B-2. Payment Schedule:

Contractor shall initiate payment requests by submitting monthly invoices to the
Department on a mutually agreed schedule. Each monthly invoice shall include 1/12 of the amount
of the annual fee for Specified Services ($44,333.33) and the cost of any Additional Services
performed in the month preceding the month in which the invoice is delivered. Invoices must also
include narrative reports detailing services provided, specific milestones met or deliverables
provided, and estimated or actual timeframes for completion of remaining milestones or
deliverables as requested by the Department.

B-3. Total Amount Payable:

The total amount payable under this Agreement for Specified Services and Additional
Services shall not exceed $550,000 per year (April through March). Any expenditure for
Additional Services that increases the value of this Agreement beyond $550,000 must be approved
in the separate written agreement authorizing the performance of the Additional Services.
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COLORADO JUDICIAL DEPARTMENT
AGREEMENT FOR SERVICES
BY INDEPENDENT CONTRACTOR

1. PARTIES. This Agreement is made between the COLORADO JUDICIAL DEPARTMENT
("Department"), by and through the OFFICE OF THE STATE COURT ADMINISTRATOR, and THE
LEADERSHIP PRACTICE, LLC ("Contractor"), an independent contractor doing business as a
Colorado limited liability company. Department and Contractor may individually be referred to as
“Party” or collectively as “Parties.” In consideration of their mutual promises and for their mutual
benefit, the Parties agree as follows:

2. RECITALS AND PURPOSE.

A. The Department needs a highly experienced vendor with extensive court and probation
experience who understands the Department’s unique leadership organizational structure to
partner with the Department to develop and facilitate a sustainable leadership strategy that
addresses the continued development of formal and informal leaders at various levels
throughout the Department.

B. Contractor is qualified, willing, and able to meet the Department’s needs.
3. AUTHORITY.

A. The Department has determined in its sole discretion to award Contractor the opportunity to
provide the services described in this Agreement for a period not to exceed five years.

B. Authority exists in the law and funds have been budgeted, appropriated, and otherwise made
available, and a sufficient uncommitted balance thereof remains available for encumbering and
subsequent payment for purposes of this Agreement.

4. EFFECTIVE DATE. This Agreement shall not be valid or enforceable until it is fully executed by both
Parties (the “Effective Date”). The Department shall not be bound by any provision of this Agreement
before the Effective Date, and shall have no obligation to pay Contractor for any work performed or
expense incurred before the Effective Date.

5. TERM OF THE AGREEMENT.

A. Initial Term; Work Commencement. The Parties’ respective performances under this Agreement
shall commence on the latter of the Effective Date or April 1, 2019 and shall terminate on March
31,2024 (“Initial Term”) unless sooner terminated or renewed in accordance with the terms of this
Agreement.

B. End of Term Extension. In the event this Agreement approaches the end of its Initial Term, the
Department, at its discretion, upon written notice to Contractor as provided in §36, may unilaterally
extend the Initial Term for a period not to exceed three months (an “End of Term Extension”). The
provisions of this Agreement in effect when such notice is given shall remain in effect during the
End of Term Extension. The End of Term Extension shall automatically terminate upon execution
of a replacement contract or modification extending the total term of the Agreement.

C. Survival of Certain Terms. Any provision of this Agreement that imposes an obligation after
termination or expiration of the Agreement shall survive the termination or expiration of the
Agreement.

6. SCOPE OF WORK. The Contractor shall complete the services described in Exhibit A in accordance
with the terms and conditions of this Agreement. The Department shall have no liability to compensate
Contractor in connection with any services performed outside the scope of Exhibit A.
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7.

10.

11.

12.

FEE AND PAYMENT.

A. Fee. The Department shall compensate Contractor for services performed under this Agreement.
The Department shall pay the Contractor in the amounts and in accordance with the schedule and
other conditions set forth in Exhibit B.

B. Not a Wage or Salary. It is specifically agreed that the fees paid under this Agreement are neither
salary nor hourly wage, and any computation of fees based on performance time is for convenience
of the Parties in determining value of service and not as salary or hourly wage.

C. Method of Payment. Contractor shall initiate payment requests by submitting invoices to the
Department on the schedule set forth in Exhibit B. Upon approval of the charges, Department shall
promptly pay through its normal payment procedures. The Department’s acceptance of an invoice
does not constitute acceptance of services performed under this Agreement.

D. Disputes. If the Contractor disputes any calculation, determination or amount of any payment, the
Contractor shall notify the Department of its dispute within 30 days following the Contractor’s
receipt of the payment or notification of the determination or calculation of the payment by the
Department, as appropriate. The Department will review the information presented by the
Contractor and may make changes to its determination based on this review. The calculation,
determination or payment amount that results from the Department’s review shall be final. No
payment that is subject to a dispute under this subsection shall be due until after the Department
has concluded its review.

E. Erroneous Payments. The Department may recover, at the Department’s discretion, payments made
to Contractor in error for any reason, including, but not limited to, overpayments or improper
payments, and unexpended or excess funds received by Contractor. The Department may recover
such payments by deduction from subsequent payments under this Contract, deduction from any
payment due under any other contracts, grants or agreements between the Department and
Contractor, or by any other appropriate method for collecting debt.

STATUS AS INDEPENDENT CONTRACTOR. This Agreement does not constitute a hiring by either
Party. It is the Parties' intention that Contractor shall be an independent contractor and not Department's
employee for all purposes, including, but not limited to, the Federal Insurance Contribution Act, the
Social Security Act, the Federal Unemployment Tax Act, the provisions of the Internal Revenue Code,
the Colorado Workers' Compensation Act, the Colorado Unemployment Insurance Act, and the Public
Employees Retirement Association. Accordingly, no federal, state or local income tax or payroll tax of
any kind, and no retirement contribution shall be withheld or paid by Department on behalf of
Contractor or the employees of Contractor, if any.

PERFORMANCE SPECIFICATIONS. Department shall not exercise control over Contractor by
overseeing the actual work or instructing Contractor as to how the work will be performed; however
the parties agree that Contractor shall perform the services in accordance with recognized industry
standards of care, skill and diligence for the type of services to be performed.

LICENSES., PERMITS, AND OTHER AUTHORIZATIONS. Contractor shall secure and maintain at
all times during the term of this Agreement, at its sole expense, all licenses, permits, and other
authorizations required by federal, state, and local laws and regulations to perform its obligations under
this Agreement.

TRAINING. Department shall provide no training to Contractor, inasmuch as Contractor already
possesses the skills needed to perform the work required under this Agreement.

CRIMINAL BACKGROUND CHECK .

A. Background Check. The Department requires that all persons who perform services under this
Agreement must pass a criminal background check before working under the Agreement, which
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background check shall be valid for two (2) years. All such background checks will be carried out,
at no charge to the Contractor or the worker, by the Department’s Human Resources Division under
standards developed by the Department. In order to request a new or renewal background check,
the Contractor should provide to the worker an “Authorization and Consent for Release of
Information” form, in the form to be provided by the Department, and deliver the completed form
to the Department’s Representative, who will process the request and inform the Contractor of the
result. No person shall perform any work under this Agreement without having in place a valid
criminal background check. The decision as to whether the worker passes the criminal background
check will be in the sole discretion of the Department.

B. Notification. Contractor shall notify the Department in writing immediately upon discovering that
any person performing services under this Agreement pleads guilty to, or is convicted of, a petty,
misdemeanor, or felony offense during the term of this Agreement. The Contractor’s report shall
be accompanied by a newly completed “Authorization and Consent for Release of Information”
form authorizing a new background check for the person who pled guilty or was convicted. The
person who is subject of the report shall immediately cease performing services under this
Agreement until otherwise informed by the Department.

13. VERIFICATION OF LEGAL STATUS.

A. Business Entities. Contractor shall comply with C.R.S. §§ 8-17.5-101 et seq. Contractor certifies,
warrants, and agrees that it does not knowingly employ or contract with an illegal alien to perform
work under this Agreement and that it shall not knowingly contract with a subcontractor that fails
to certify to Contractor that subcontractor shall not knowingly employ or contract with an illegal
alien to perform work under this Agreement. Contractor shall confirm eligibility of all employees
who are newly hired for employment in the United States to perform work under this Agreement
through participation in either (i) the “E-verify Program,” jointly administered by the Department
of Homeland Security and the Social Security Administration or (ii) the “Department Program”
administered by the Colorado Department of Labor and Employment (“DOL”). If Contractor elects
to use the Department Program, Contractor must promptly provide copies of its “Notice of
Participation” to the Department and to DOL. Contractor: (i) shall not use the E-verify or
Department Program to undertake pre-employment screening of job applicants; (ii) shall notify the
subcontractor and the Department within 3 days if Contractor has actual knowledge that a
subcontractor is employing or contracting with an illegal alien for work under this Agreement; (iii)
shall terminate the subcontractor if a subcontractor does not stop employing or contracting with the
illegal alien within 3 days of receipt of notice; and (iv) shall comply with reasonable requests made
during an investigation, undertaken by DOL pursuant to C.R.S. §8-17.5-102(5). If Contractor fails
to comply with C.R.S. §8-17.5-101 et seq., Department may terminate this Agreement and
Contractor shall be liable for actual and consequential damages.

B. Sole Proprietors and Natural Persons.

i.  Contractor, if a natural person eighteen years of age or older, swears and affirms under
penalty of perjury under Colorado state law that s/he is a United States citizen, legal
permanent resident of the United States, or lawfully present in the United States pursuant
to federal law. Contractor shall provide proof that s/he is lawfully present in the United
States prior to starting work for the Department by complying with §24-76.5-101
C.R.S,, et seq., and producing a required form of identification upon signing this
Agreement (e.g. driver’s license). In signing this Agreement, Contractor acknowledges
that making a false, fictitious, or fraudulent statement is punishable as perjury in Colorado,
and it shall constitute a separate offense each time a public benefit is fraudulently received.

ii.  Contractor must notify the Department in writing immediately if Contractor is no longer
lawfully present in the United States pursuant to federal law, and/or if there is any change
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14.

15.

16.

17.

18.

19.

20.

to Contractor’s status that may impact Contractor’s ability to lawfully perform the duties
contained in this Agreement, including the expiration of any visa or authorization or change
in policy if Contractor is the recipient of any deferred status.

PERA STATUS. At all times during the term of this Agreement, Contractor shall have a duty to notify
the Department of the existence of any person, including Contractor himself/herself if doing business
as an individual or sole proprietor, who is providing services to the Department under this Agreement
who is a service retiree from the Public Employee Retirement Association (PERA) of Colorado, and
who is also an owner or operator, or is related to an owner or operator, of the Contractor business entity.
If the retiree has in the past worked as a government employee in a position covered by PERA, but will
not be receiving retirement benefits from PERA during the term of this Agreement, Contractor shall
also notify the Department in the event the retiree’s status changes to that of PERA benefit recipient
during the term of this Agreement. If the retiree is currently receiving retirement benefits from PERA,
Contractor understands and agrees, and shall also notify said retiree, that in the event the retiree
experiences any reduction or loss of PERA retirement benefits due to work under this Agreement, the
Department shall not be liable for reimbursement of any such reduction or loss.

INCOME TAXES. Contractor understands and agrees that Contractor is responsible to pay,
according to law, Contractor's federal, state and local income taxes. If Contractor is not a
corporation, Contractor further understands and agrees to pay any self-employment (social
security) tax that may be required by law.

UNEMPLOYMENT COMPENSATION. Contractor shall not be entitled to unemployment
insurance benefits for work performed under this Agreement, unless unemployment
compensation coverage is provided by Contractor or by some entity other than Department.

WORKERS’ COMPENSATION. No workers' compensation insurance shall be obtained by
Department concerning Contractor or the employees of Contractor, if any. Contractor shall
comply with workers' compensation law concerning Contractor and the employees of
Contractor, if any.

FRINGE BENEFITS. Because Contractor is engaged in Contractor's own independent business,
Contractor is not eligible for, and shall not participate in, any employer pension, health, or other
fringe benefit plan of the Department.

VENDOR OFFSET. Pursuant to §24-30-202.4, as amended, C.R.S., the State Controller may withhold
payment under the State’s vendor offset intercept system for debts owed to State agencies for: (a)
unpaid child support debt or child support arrearages; (b) unpaid balance of tax, accrued interest, or
other charges specified in Article 21, Title 39, as amended, C.R.S.; (¢) unpaid loans due to the Student
Loan Division of the Department of Higher Education; (d) owed amounts required to be paid to the
Unemployment Compensation Fund; and (e) any other unpaid debts owing to the State of any agency
thereof, the amount of which is found to be owing as a result of final agency determination or reduced
to judgment as certified by the Controller.

INSURANCE REQUIREMENTS.

A. Contractor shall obtain, and maintain at all times during the term of this Agreement, insurance in
the following kinds and amounts:

(1) Workers” Compensation Insurance as required by state statute, and Employer’s Liability
Insurance covering all of contractor’s employees acting within the course and scope of
their employment.

(i1) Commercial General Liability Insurance written on an ISO occurrence form, covering
premises operations, fire damage, independent contractors, products and completed
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21.

operations, blanket contractual liability, personal injury, and advertising liability with
minimum limits as follows:

a. $1,000,000 each occurrence;

b. $1,000,000 general aggregate;

c. $1,000,000 products and completed operations aggregate; and
d. $50,000 any one fire.

If any aggregate limit is reduced below $1,000,000 because of claims made or paid,
Contractor shall immediately obtain additional insurance to restore the full aggregate limit
and furnish to the Department a certificate or other document satisfactory to the
Department showing compliance with this provision.

(iiil)  Automobile Liability Insurance covering any auto used in performance of this Agreement
(including owned, hired and non-owned autos) with a minimum limit of $1,000,000 each
accident combined single limit.

(iv) Professional liability insurance with an aggregate limit of at least $1,000,000. For policies
written on a claims-made basis, the policy shall include an endorsement, certificate or other
evidence that coverage extends two years beyond the performance period of the
Agreement. The insurance policy shall not contain a sexual misconduct exclusion.

The State of Colorado shall be named as additional insured on the Commercial General Liability
and Automobile Liability policies. Coverage required by this Agreement shall be primary over any
insurance or self-insurance program carried by the State of Colorado.

The above insurance policies shall include provisions preventing cancellation or non-renewal
without at least 30 days prior notice to Contractor, and Contractor shall notify the Department by
certified mail, personal delivery with receipt or email of any such imminent cancellation or non-
renewal within seven (7) days after Contractor’s receipt of such notice.

. Contractor shall require all insurance policies in any way related to this Agreement and secured

and maintained by Contractor to include clauses stating that each carrier shall waive all rights of
recovery, under subrogation or otherwise, against the State of Colorado, its agencies, institutions,
organizations, officers, agents, employees and volunteers.

All policies evidencing the insurance coverage required hereunder shall be issued by insurance
companies satisfactory to the State.

Contractor shall provide certificates showing insurance coverage required by this Agreement to the
Department within 7 business days of the Effective Date of this Agreement, if not previously
provided, but in no event later than the commencement of the services or delivery of the goods
under this Agreement. No later than 15 days prior to the expiration date of any such coverage,
Contractor shall deliver to the Department certificates of insurance evidencing renewals thereof.
At any time during the term of this Agreement, the Department may request in writing, and
Contractor shall thereupon within 10 days supply to the Department, evidence satisfactory to the
Department of compliance with the provisions of this section.

CONFIDENTIALITY. In the event that Contractor obtains access to any records or files of the

Department in connection with this Agreement, or in connection with the performance of its obligations
under this Agreement, Contractor shall keep such records and information confidential and shall
comply with all laws and regulations concerning the confidentiality of such records to the same extent
as such laws and regulations apply to the Department. Contractor shall notify its employees and agents,
if any, that they are subject to the confidentiality requirements as set forth above, and shall provide each

The Leadership Practice, LLC
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22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

employee or agent with a written explanation of the confidentiality requirements before the employee
or agent is permitted access to confidential data.

COPYRIGHT/OWNERSHIP OF MATERIALS. By virtue of the compensation paid by the
Department for services rendered by the Contractor and its employees or agents under this Agreement,
Contractor acknowledges that adequate compensation will have been paid for any data, materials, or
work products produced or created by the Contractor as a result of this Agreement. Contractor grants
to the Department all right, title and interest in and to all such data, materials, or work products. Further,
all copyrights, patents and royalties, if any, arising from the distribution of such data, materials or work
products shall become the property of the Department or its assigns. To the extent required by the
Department, Contractor shall place a notice of the Department’s copyright on any or all materials
produced under this Agreement.

PUBLICITY RELEASES. Contractor agrees not to refer to this Agreement or the services provided
pursuant to this Agreement in commercial advertising in such a manner as to state or imply that the
services provided are endorsed or preferred by the Department.

COMPLIANCE WITH LAW. The Parties shall comply with the letter and spirit of all applicable
federal, state and local laws and regulations related to performance under this Agreement, including
but not limited to the Colorado Antidiscrimination Act of 1957, as amended, (Section 24-34-401 et
seq., C.R.S.) and other applicable law respecting discrimination and unfair employment practices.

CHOICE OF LAW: VENUE. The construction, interpretation and performance of this Agreement shall
be governed by the laws of the State of Colorado, and any claim arising out of or relating to this
Agreement or breach thereof shall be brought exclusively in the state courts of Colorado.

INDEMNIFICATION. To the maximum extent allowable by law, Contractor shall indemnify, save and
hold harmless the Department, its employees and agents, against any and all claims, damages, liability
and court awards including costs, expenses, and attorney fees incurred as a result of any act or omission
by Contractor, or its employees, agents, subcontractors, or assignees pursuant to the terms of this
Agreement.

LITIGATION REPORTING. If Contractor is served with a pleading or other document in connection
with an action before a court or other administrative decision making body, and such pleading or
document relates to this Agreement or may affect Contractor’s ability to perform its obligations under
this Agreement, Contractor shall, within 10 days after being served, notify the Department of such
action and deliver copies of such pleading or document to the Department’s principal representative.

TAX EXEMPTION. The Department is exempt from the payment of federal, state, and/or local
government tax assessments. Contractor shall collect no tax from the Department, and the Department
shall have no liability to Contractor for such taxes regardless of whether any political subdivision of
the state imposes such taxes on the Contractor.

SEVERABILITY. If any part of this Agreement shall be held unenforceable, the rest of this Agreement
will nevertheless remain in full force and effect provided that the Parties can continue to perform their
obligations under this Agreement in accordance with its intent.

NON-WAIVER. The failure of either Party to exercise any of its rights under this Agreement for a
breach thereof shall not be deemed to be a waiver of such rights or a waiver of any subsequent breach.

ENTIRE AGREEMENT; MODIFICATIONS. This Agreement, including all exhibits and attachments,
is the complete integration of all understandings between the Parties. No prior or contemporaneous
addition, deletion, or other amendment hereto shall have any force or effect whatsoever, unless
contained in this writing. No subsequent novation, renewal, addition, deletion, or other amendment
hereto shall have any force or effect unless embodied in a written contract executed by both Parties to
this Agreement.
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32.

33.

34.

35.

36.

ORDER OF PRECEDENCE. In the event of a conflict or inconsistency between this Agreement and
any Exhibit or attachment such conflict or inconsistency shall be resolved by reference to the documents
in the following order of priority:

A. The provisions of the main body of this Agreement.
B. Exhibit A, Scope of Work.
C. Exhibit B, Pricing.

ASSIGNMENT:; SUBCONTRACTING. Contractor’s rights and obligations hereunder are personal
and may not be transferred, assigned or subcontracted without the prior, written consent of the
Department. Any attempt at transfer, assignment, or subcontracting without such consent shall be void.
All assignments, subcontracts, or Subcontractors approved by the Department are subject to all of the
provisions of this Agreement. Contractor shall be solely responsible for all aspects of subcontracting
arrangements and performance.

THIRD PARTY BENEFICIARIES. Except for the Parties’ respective successors and assigns described
in Paragraph 33, this Agreement does not and is not intended to confer any rights or remedies upon any
person or entity other than the Parties.

TERMINATION

A. Default. Either Party may terminate this Agreement upon default by the other Party, effective upon
receipt of notice or at such other time as may be stated in the notice. “Default” is defined as the
failure of a Party to fulfill any of its duties and obligations under this Agreement. The non-
defaulting Party may in its discretion permit the other Party a period of up to two weeks to cure the
default.

B. Loss of Funds. The Department is prohibited by law from making commitments beyond the term
of the current Department Fiscal Year. Payment to Contractor beyond the current Department
Fiscal Year is contingent on the appropriation and continuing availability of funding in any
subsequent year. In the event that funding for any activity established by this Agreement is
discontinued or decreased by the State of Colorado, or any federal funding source, Department may
terminate this Agreement or reduce its scope effective immediately upon receipt of notice without
penalty.

C. Public Interest. The Department is entering into this Agreement for the purpose of carrying out the
public policy of the Colorado Judicial Branch. If this Agreement ceases to further such public
policy, the Department may terminate this Agreement, in whole or in part, for convenience of the
Department, when the interests of the Department so require. The Department shall give at least
thirty (30) days written notice of such termination, specifying the part of the Agreement terminated
and when the termination becomes effective.

D. Force Majeure. If acts of God or government authorities, natural disasters, or other emergencies
beyond a party’s reasonable control make it illegal or impossible for such Party to perform its
obligations under this Agreement, such Party may terminate this Agreement upon written notice to
the other Party without liability.

E. Final Payment. In the event of termination for any reason, Contractor shall be compensated for the
value of services actually performed prior to the effective date of the termination.

PARTY REPRESENTATIVES: NOTICES. The following persons are hereby designated by their
respective employers as their representatives for the management of this Agreement:

The Leadership Practice, LLC
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FOR THE DEPARTMENT FOR CONTRACTOR

Name: Chris Ryan Name: Mindy Masias

Title: State Court Administrator Title: Owner and Operator

Phone: (720) 625-5000 Phone: (303) 656-8276

Email: christopher.ryan@judicial.state.co.us Email: mindy.masias@leadershippractice.org

Either Party may designate a substitute representative by notice to the other Party. Notices required or
permitted to be given under this Agreement shall be in writing and shall be delivered by hand with
receipt required, by certified or registered mail to such Party’s representative at the address set forth
above or as an email with read receipt requested to the representative at the email address, if any, set
forth above. If a Party delivers a notice to another through email and the email is undeliverable and the
Party is not provided with an alternate email contact, then the Party delivering the notice shall deliver
it by hand with receipt required or by certified or registered mail to such Party’s representative at the
address set forth below. Unless otherwise provided in this Agreement, notices shall be effective upon
receipt of the written notice.

37. COUNTERPARTS; ELECTRONIC SIGNATURES AND ELECTRONIC RECORDS. This
Agreement and any amendments hereto may be executed in several counterparts, each of which shall
be deemed an original, and all of which together shall constitute one agreement binding on the Parties.
The Parties consent to the use of electronic signatures by either Party. The Agreement, and any other
documents requiring a signature hereunder, may be signed electronically by the Parties in the manner
specified by the Parties. The Parties agree not to deny the legal effect or enforceability of this
Agreement solely because it is in electronic form or because an electronic record was used in its
formation. The Parties agree not to object to the admissibility of this Agreement in the form of an
electronic record, or a paper copy of an electronic document, or a paper copy of a document bearing an
electronic signature, on the ground that it is an electronic record or electronic signature or that it is not
in its original form or is not an original.

38. SIGNATURE AUTHORITY. By signing this Agreement, the person signing on behalf of Contractor
hereby swears and affirms that they are authorized to act on Contractor’s behalf and acknowledge that
the Department is relying on their representations to that effect.

IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates written below.

STATE OF COLORADO THE LEADERSHIP PRACTICE, LLC
JUDICIAL DEPARTMENT

By: Christopher T. Ryan By:__Mindy Masias

Title: State Court Administrator Title:_ President/Owner

Date: 6/3/2019 Date: _ April 8, 2019
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Exhibit A — Scope of Work
Al Annual Scope of Work - April 1, 2019-March 31, 2020

Milestone 1.0 — Solicit feedback from key stakeholders for the Annual Leadership Summit

Activities Timeline

- Hold initial meetings with identified Judicial key April 1- July, 2019
stakeholder staff, Chief Justice, State Court Administrator
and Chief Human Resources Officer

- Conduct a flash survey of all Judicial Staff in collaboration
with HR staff

- Establish communication streams for program
coordination and consulting

- Clarify goals and outcomes of the summit

- Confirm roles and responsibilities and lines of
communication

- Create open communication and feedback

Milestone 2.0 - Develop Annual Leadership Agenda

Tasks Timeline

- Review of all feedback Aug 1, 2019

- Develop agenda

- Present draft agenda to the Chief Justice, State
Court Administrator and Chief Human Resources
Officer — define roles, etc.

- Obtain final authorization of agenda

Milestone 3.0 — Facilitate Annual Leadership Summit

Tasks Timeline
- Facilitate summit Aug 14-15, 2019 Summit
- Provide follow up documentation from event Aug 30, 2019 Follow Up Items
Delivered

The Leadership Practice, LLC
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Milestone 4.0 — Redesign Leadership Education Program

Tasks Timeline

- Hold focus groups and personal interviews of April 2019 — August 2019
leadership graduates to solicit areas of strength and
weakness of current efforts

- Work with HR staff to redesign the leadership
program

- Incorporate Annual Leadership Summit take aways

- Obtain State Court Administrator and Chief Justice
approval of leadership program curriculum and plan

Milestone 5.0 Provide Leadership Education

Tasks Timeline

- Deliver up to 12 days of training over the remainder Sept 2019 — March 31, 2020
of the fiscal year. Dependent upon the new
education effort, may include initiation of several
cohorts or segments of leadership education.

- Facilitation of all training curriculum

- Evaluation of program —

e Participant pre-survey at initial session and post
survey on last day of final session
e Session evaluations at end of each training day

- Follow up meetings with Judicial Branch to gather
feedback

- Modify curriculum based on participant and client
feedback

Milestone 6.0 - Develop Inclusion Workshop

Tasks Timeline

- Clarify desired outcomes and competencies with Chief October 2019 — January 2020
Justice, State Court Administrator and Chief Human
Resources Officer

- Meet with HR staff to design an Inclusion curriculum
that integrates current Cultural Competency training
and other leadership training

- Draft curriculum based on identified goals and outcomes

- Create training materials

The Leadership Practice, LLC
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Milestone 7.0 — Deliver Inclusion Workshop

Tasks Timeline
- Deliver one (1) day of training TBD -
- Facilitation of all training curriculum tentatively Jan-Feb 2020

- Evaluation of program —
0 Session evaluations at end of the training day
- Follow up meetings with Judicial Branch to gather
feedback

Milestone 8.0 — Strategy and Consultation Hours

Tasks Timeline
- Provide up to 50 hours of strategy and consultation March 2019 — March 2020 timing
to the Chief Justice, State Court Administrator at the discretion of the Chief
and/or Chief Human Resources Officer Justice, State Court Administrator
- Provide Chief Justice, State Court Administrator and and Chief Human Resources
Chief Human resources Officer information obtained Officer

through district visits, focus groups and personal
interviews as appropriate

Location for all work described above will be as follows:
[J Meetings with Judicial Department staff will take place at Judicial Department
offices in Denver or on-site at courts house in the State of Colorado.
[J Ongoing planning, coordination and curriculum development will take place at
The Leadership Practice.
[J The Annual Summit, Leadership Programs and Inclusion Workshop sessions will
take place at location determined by Judicial Department staff.
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Exhibit B.

Compensation & Payment Schedule

B-1. Compensation for Services:

A. For Specified Services. Contractor shall be compensated a total of $532,000

annually for the performance of the following specified services as further
detailed in Exhibit A:

Annual Leadership Summit Gather stakeholder feedback, plan, and facilitate 1.5
days
Leadership Education Gather stakeholder feedback, redesign, plan, and

facilitate up to 12 days of education

Inclusion Workshop Design and deliver 1 day of education

Strategy and Consultation hours with Up to 50 hours per year
Chief Justice, State Court Administrator
and Chief Human Resources Officer

Total Cost

$532,000 each year for up to S years

The following are not included in the annual budget as provided above and will be
provided by the Department at the Department’s expense: Keynote or additional
speakers selected by the Department, venue coordination, venue costs, copied
materials, assessment costs, assessment coordination, food and beverage costs,
and staff to coordinate events.

The Department will not reimburse Contractor for travel or other expenses
associated with the performance of Specified Services.

For Additional Services. Contractor may provide additional optional services
for the Department pursuant to the terms of the Agreement at the following rates:

Teambuilding (team of 10 or less) $2,700/day

Retreat Facilitation (teams of 11-60) $4,000-$5,000/day

Personal Coaching $250/hour

A separate written agreement must be executed prior to the performance of any
Additional Services detailing the scope of the Additional Services to be
performed. Contractor may be reimbursed for travel and other expenses

associated with the performance of Additional Services upon mutual agreement of
the Parties. To be eligible for reimbursement, travel and other expenses must be
pre-approved by the Department. The Department will not compensate Contractor
for travel or other expenses associated with the performance of Additional
Services that were not approved in advance by the Department.
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B-2. Payment Schedule:

Contractor shall initiate payment requests by submitting monthly invoices to the
Department on a mutually agreed schedule. Each monthly invoice shall include 1/12 of the amount
of the annual fee for Specified Services ($44,333.33) and the cost of any Additional Services
performed in the month preceding the month in which the invoice is delivered. Invoices must also
include narrative reports detailing services provided, specific milestones met or deliverables
provided, and estimated or actual timeframes for completion of remaining milestones or
deliverables as requested by the Department.

B-3. Total Amount Payable:

The total amount payable under this Agreement for Specified Services and Additional
Services shall not exceed $550,000 per year (April through March). Any expenditure for
Additional Services that increases the value of this Agreement beyond $550,000 must be approved
in the separate written agreement authorizing the performance of the Additional Services.
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Appendix 6

Letter from Chirstopher Ryan to Deputy
State Auditor Kerri Hunter,
dated August 22, 2018.









Appendix 7

Correspondence between Colorado State
Auditor Dianne Ray and Chief Justice
Nathan Coats with letters dated May 16, 2019
and May 29, 2019.



Office of the State Auditor

Dianne E. Ray, CPA
State Auditor

CONFIDENTIAL
VIA HAND DELIVERY
May 16, 2019

The Honorable Nathan B. Coats, Chief Justice
Colorado Supreme Court

2 East 14th Avenue

Denver CO 80203

Dear Chief Justice Coats:

The Office of the State Auditor (OSA) received an anonymous report to its Fraud Hotline
concerning individuals and activities at the State Court Administrator’s Office. We have
conducted an initial screening of the report and determined that certain aspects of the report
constitute allegations of occupational fraud (i.e., misappropriation of assets) that fall within
the scope and jurisdiction of the Hotline.

Therefore, as required by Section 2-3-110.5(3)(b), C.R.S., we are referring this Hotline report
to the Judicial Department, which has the responsibility for determining and taking
appropriate action on the referred allegation. Due the nature of the complaint and the named
individuals involved, we determined it was appropriate to address this referral directly to your
attention. We have attached the workpapers related to the OSA’s intake and screening of the
Hotline report.

As the affected state agency, the Judicial Department may:

e Conduct an investigation internally with no involvement by the OSA.
e Conduct an investigation internally, but request the assistance of the OSA.
e Request that the OSA conduct an investigation.

Please contact me or Greg Fugate (greg.fugate@state.co.us, 303.869.2839) with any questions
you have related to this Hotline referral, or if the Judicial Department is requesting that the

We Set the Standard for Good Government

State Services Building * 1525 Sherman Street, 7t Floor * Denver, Colorado 80203-1700
Phone: 303.869.2800



Office of the State Auditor
Page 2

OSA either conduct or assist with an investigation of this referred allegation. This referral has
been assigned Ticket #20180081 for tracking purposes.

Section 2-3-110.5(4), C.R.S., requires the Judicial Department to report to the OSA by August
14, 2019 (i.e., within 90 days) on the disposition of this referral, including actions taken to
respond to the fraud allegation and the results of any subsequent investigation. If a disposition
has not been reached within 90 days, the Judicial Department must report to the OSA by
August 8, 2019 on the status of the referral and then every 90 days thereafter until a disposition
is reached. This disposition reporting requirement does not apply if the Judicial Department
requests that the OSA conduct or assist with an investigation of the referred allegation.

Thank you for your assistance as we work together to fight occupational fraud and improve
Colorado state government.

Sincerely,
l .
(s u@&%

Dianne E. Ray, CPA
State Auditor
303.869.2801
dianne.ray@state.co.us

Attachment: Intake and Screening Report — Ticket #20190081



Mr. Governor and Chief Justice.

The moral of the employees at the State Court Administrator’s Office is horrible as everyone is
living in fear. Chris Ryan and senior staff have destroyed what used to be a positive environment.
Nobody trusts anything they say as it has been a series of lies and deception. They all went to Virginia
last year for a rowing class that cost thousands of dollars. This was a huge waste of money that did
nothing for the good of the office. They have also had two women teach hundreds of judicial employees
management skills for millions of dollars. They have also spent millions of dollars on consultants for ITS.
This has caused everyone in ITS to believe they will be fired because the consultant doesn’t like them.
Management of the office believes it's ok to have retreats and meetings at resorts in the mountains.
Most employees can’t even afford to go these places.

Besldes wasting money, Chris Ryan has continued to pay senior staff who are not working. Jane
Hood, Mindy Masias and David Kribs are all still being paid but have not worked in months. Jane Hood
disappeared one day because she was watching Mindy Masias and Eric Brown. She has been paid for
months to not disclose what she had. Mindy Masias committed fraud and threatened to sue Chris Ryan,
so she was put on FMLA. Chris Ryan, Eric Brown and Mindy Masias are part of a cover up of FMLA fraud.
David Kribs was not showing up for work and is still being paid. Mindy Masias and Eric Brown travel
together and speak at conferences for the National Center of State Courts. They earn consulting and
speaking fees as judicial employees on state time. Eric doesn’t use a state computer so there is no way
to see how much consulting work he does during the day. They both speak on ethics and management
eventhough they are covering up fraud. Mindy and Eric spoke at the NACM conference in Arkansas
while Mindy was still on FMLA or 2 days after it was done.

There is so much more to write and so many more details, but everyone is terrified and sick of
the corruption and coverups. Some simple questions and open records requests will make people
answer questions about the management of the judicial department and bring about changes.



Supreme Court of Colorado

2 East 14" Avenue
Denver, CO 80203
(720) 626-5460
NATHAN B. COATS
CHIEF JUSTICE

SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

CONFIDENTIAL

VIA HAND DELIVERY
May 29, 2019
Dianne E. Ray, CPA
State Auditor
State Services Building
1525 Sherman Street, 7" Floor
Denver, Colorado 80203

Dear Ms. Ray:

Thank you for your referral from the Fraud Hotline, ticketed #20180081. My colleagues and |, along
with the Attorney General, were also copied on this anonymous letter, and | have therefore already had
a chance to look into these allegations myself and have been in consultation with the Attorney General
about them. After further consultation with my own and the Attorney General’s staff about your letter,
there is consensus, with which I am in accord, that it makes the most sense for the OSA to simply
conduct the investigation, with which we will of course fully cooperate.

In large part, my decision in this regard flows from my earnest desire to have these allegations resolved
as thoroughly and expeditiously as feasible. To that end, | am anxious for my counsel, Andrew Rottman
(andrew.rottman@judicial.state.co.us), to coordinate with the appropriate members of your staff
concerning how your office will plan to proceed and how we may best assist with your investigation.

Thanks again.

Sincerely,

/
Nathan B. Coats
Chief Justice, Colorado Supreme Court

cc: Greg Fugate
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Notice of Disciplinary Decision from State
Court Administrator Christopher Ryan to
Chief of Staff Mindy Masias, dated
November 7, 2018.



Office of the
State Court Administrator

Christopher T. Ryan Date: November 7, 2018
State Court Administrator
Mindy Masias To:  Mindy Masias
Chief of Staff Chief of Staff
Terri Morrison
Judicial Legal Counsel From: Christopher T. Ryan
State Court Administrator
DIRECTORS
Steven Vasconcellos Re:  Notice of Disciplinary Decision

Court Services

David Kribs, CFO

Fi ial Servi . . . .. .
fnanclarservices I have evaluated the information from the investigation into the

circumstances surrounding your use of an invoice from Amazon.com, Inc.
with an order date of June 19, 2018 to support a reimbursement request
you signed on July 15, 2018 and submitted to the accounting department
for reimbursement on that same date, in light of the Colorado Judicial
Department Code of Conduct, Chief Justice Directive 04-02, and the
Colorado Judicial System Fiscal Rules and Procedures. In light of the
information gleaned from the investigation, I have made a decision
regarding appropriate discipline, as outlined below.

Eric D. Brown
Human Resources

Chad Cornelius, CIO
Information Technology
Services

Glenn Tapia
Probation Services

On August 22, 2018, I provided you with written notice of the investigation into the circumstances
surrounding your July 15" reimbursement request. In the August 22™ memo, 1 encouraged you to submit
relevant and helpful information, and requested that you make yourself available to meet and answer
questions related to the support for the July 15" reimbursement request. You did so. The specific facts
and events that were investigated are as follows:

e On July 15, 2018, you emailed a reimbursement request to Myra Dukes that included an invoice
from Amazon.com for “2 Big Joe Lux Milano in Shag, Ivory” bean bag chairs. The Amazon
invoice stated June 30, 2018 as the order date, and July 3, 2018 as the shipment and billing date.
Ms. Dukes did not process the reimbursement request because it was unsigned. She also noted
that because of the shipping date on the invoice, the expenditure should have been billed to FY19
and required a separate reimbursement form.

e A second reimbursement, signed by you on July 15, 2018, was sent to the Accounts Payable team,
and included an Amazon invoice that was identical to the invoice sent to Ms. Dukes (including
order number, product description and color), but with a new order date of June 19, 2018, billing
date of June 19, 2018, and shipping date of June 20, 2018, that would allow payment in FY18.

e  On July 26, 2018, I met with you to discuss concerns regarding the June 19™ Amazon invoice,
and that it appeared to be altered. You responded via email as follows to me and to Ms. Dukes:

1300 Broadway, Suite 1200, Denver, Colorado 80203
Phone: (720) 625-5000 ¢ (800) 888-0001 e Fax: (720) 625-5933
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Mindy Masias
November 7, 2018
Pg. 2

Hi there. Chris just asked me about the receipt attached to this request for
reimbursement. My apologies for the confusion. I printed one copy from the website and was
sent a receipt with the chairs, which didn’t match. I am assuming this is because I had to
reorder the chairs on June 30 since the original color I chose was no longer available. In the
end, and as I think I mentioned to you Myra, this should hit the FY19 budget since I didn’t
receive the products until after July 1. The correct receipt is attached.
o Wgh your July 26, 2018 email, you included the Amazon invoice you sent to Ms. Dukes on July
157,
e On August 8, 2018, I again brought to your attention that we had not resolved the issue with
discrepancies on the June 19" invoice, and you responded:
1 just looked through my account. When I originally received the chairs, I sent them back
because they were white and I wanted gray, they no longer had gray and sent me white
again. But the documentation isn't capturing all of that. In fact, I don't even have a copy of
the receipt I originally submitted because it came from the original box. My best guess is that
the sender changed my order color in order to fulfill the request.

I request to pay for it myself and withdraw my request for reimbursement. I don't see how
there could have been any benefit to change the date on the invoice. The administrators gave
me a budget for this and next year knowing there could be some overlap. This was a one time
budget for employee appreciation of staff, which is now complete.

e On August 13, 2018, you and I met with David Kribs in another effort to resolve the concerns
raised by the June 19"™ Amazon invoice. You showed us your Amazon account, and we noted that
the only transaction listed for the time period was a transaction matching the June 30™ invoice.
You then stated your Amazon account was “messed up” because you had been billed three times
on your Capital One credit card for the same transaction, including on June 19™. You showed us
documentation supporting the alleged triple billing, but declined to provide us with a copy.

e On August 17, 2018, a review of your Capital One credit card statement confirmed that you were
in fact billed only once in the amount of $161.92 for the Amazon.com purchase at issue, on July
3, 2018, which is consistent with the invoice emailed to Ms. Dukes on July 15,

During the investigation, you and the investigator made a call to Amazon together regarding the June 19"
Amazon invoice. Amazon had no record of the June 19" Amazon invoice. Amazon also had no record
of any return related to the June 19™ Amazon invoice. The report from the independent third-party
investigator, which is attached to this notice, indicated that all of the information and evidence shows the
June 19™ Amazon invoice was fabricated and is not legitimate. The information obtained during the
investigation and summarized in the investigation report directly undermined all of the representations
you made to support the validity of the June 19™ Amazon invoice, including your assertion that you had
returned the chairs listed in the invoice because they were the wrong color. The emails you provided to
the investigator confirmed the delivery of the chairs on one date, July 9, 2018. You confirmed for the
investigator that your credit charge statement only reflects one charge for the purchase of the chairs, not
multiple charges as you first claimed. The investigator, in his report, stated that he was unable to find
any evidence to support that the transaction listed in the June 19™ Amazon invoice ever occurred.

1300 Broadway, Suite 1200 ¢ Denver, Colorado 80203
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Mindy Masias
November 7, 2018
Pg. 3

Having completed the investigation and after review of the investigation report, I have concluded that
you were dishonest with me, other Judicial Department employees, and the investigator regarding the
June 19" Amazon invoice you submitted in support of your July 15" reimbursement request. I also have
determined that your actions related to the July 15" reimbursement request are in violation of the
Colorado Judicial Department Code of Conduct, Chief Justice Directive 04-02, and the Colorado Judicial
System Fiscal Rules and Procedures.

As the Chief of Staff for the Office of the State Court Administrator, you are expected to behave in a
manner that exemplifies compliance with the rules and policies of the Judicial Department, and
demonstrate integrity in your conduct. Your failure to act with integrity, your refusal to acknowledge the
impact of your actions, and your continued dishonesty throughout the investigation is seriously
concerning. Your dishonest conduct with a routine reimbursement request has created a lack of trust that
is impossible to overcome. Further, the timing of your dishonesty coincided with an audit of the State of
Colorado’s financial records and systems, and your conduct had to be disclosed to the independent
auditors. Your dishonesty caused third parties to question the integrity of Judicial’s financial records and
systems. Because of the ongoing audit, failure to address this situation appropriately could have resulted
in this information being specifically referenced in the opinion letter of the State of Colorado
Comprehensive Annual Financial Report, resulting in mistrust of the Judicial Department among other
agencies. To that end, I have made the decision that termination is appropriate given the nature of your
conduct, and the concerns your conduct raises.

As the Chief of Staff for the Office of the State Court Administrator, and the Division Director for the
Executive Division, you are an at-will employee. Colorado Judicial System Personnel Rules
(“C.J.S.P.R.”), Rule 35.A.(5). As an at-will employee, you are not subject to the procedures for
corrective or disciplinary action, as established in the C.J.S.P.R., Rule 29.A.1. My decision to terminate
your employment is not subject to appeal or review through the C.J.S.P.R.

Your termination will be effective on November 15, 2018. You may elect to resign at any point prior to
12:00 p.m. on November 15, 2018, but after that time your separation will be considered a termination.
On November 15, 2018, you will receive your final paycheck for wages through November 15, 2018 and
accrued paid time off. The State utilizes a COBRA (continuation of health and dental plans) third-party
administrator (TPA). The TPA will send you information regarding COBRA and you will also receive
information regarding state life insurance portability.

If you have any questions or concerns, please do not hesitate to contact me.

1300 Broadway, Suite 1200 ¢ Denver, Colorado 80203
Phone: (720) 625-5000 « (800) 888-0001 e Fax: (720) 625-5933
www.courts.state.co.us
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Policy Regarding Judicial Branch Employees
Conducting Work for the Judicial Branch as
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Rules, effective April 2015.



Office of the State Court Administrator

Gerald A. Marroney
State Court Administrator
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Chief of Staff

Terri Morrison
Judicial Legal Counsel

DIRECTORS

Sherry Stwalley
Court Services &
Legislative Relations

David Kribs, CFO
Financial Services

Eric D. Brown
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Chad Cornelius, CIO
Information Technology
Services

Eric Philp
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To: Chief Judges, Chief Probation Officers, District Administrators
and SCAO Senior Staff

From: Mindy Masias, Chief of Staff for
Gerald A. Marroney, State Court Administrator
Date: June 1, 2015
Re: Policy Regarding Judicial Branch Employees Conducting

Work for the Judicial Branch as Independent Contractors

BACKGROUND: The Colorado Judicial Branch has been monitoring the
use of Independent Contractors to ensure compliance with all state and federal
laws including but not limited to Fair Labor Standards, Section 530 of the
Internal Revenue Service Revenue Act, and state unemployment regulations.

In the past, the Judicial Branch made Employee/Independent Contractor
decisions independently of the Executive Branch by conducting a thorough
analysis of each case. A technological advancement by the Executive Branch
allowing the Payroll System and CORE payment system to share data has
created a flag system that “catches” current or previously employed state
employees that share an employee and independent contractor status. This
has necessitated coordination with the Executive Branch to compel the release
of vendor holds on workers identified as Independent Contractors for both
current and past employees of the Judicial Branch and other Colorado state
agencies.

Of additional concern is the potential for an appearance of conflict of interest
that may arise when employees are conducting independent contractor work
that is closely related to programs managed by the Judicial Branch. Public
trust in the impartiality of the Judicial Branch is of the utmost importance in
conducting the business of the courts and probation.

POLICY: In order to resolve the concerns regarding our current practices,
beginning in FY'16 (July 1, 2015) Colorado Judicial Branch personnel may not
serve concurrently as independent contractors for the Judicial Branch.
Independent contracts for current Judicial personnel that are set to expire on
June 30, 2015 will not be renewed, and all other such contracts crossing over
the fiscal year end shall be terminated no later than Dec 31, 2015. This policy
applies to judges, classified employees and contract employees.

1300 Broadway, Suite B1200, Denver, Colorado 80203
Phone: (720) 625-5000 « (800) 888-0001 « Fax: (720) 625-5933
Web site: http://www.courts.state.co.us



Former judges or employees who seek to engage in independent contract work with the Judicial
Branch must meet the IRS and Department of Labor factor tests set out to determine
independent contract or employee status in order to be approved for such work. Specific
information utilized to make such determinations can be found on the IRS website or by
accessing the following link: IRS website. The Human Resources Division, in consultation
with the Executive Division, will review prospective contractor arrangements prior to execution
of an independent contract to ensure compliance with all applicable laws and regulations and
will make final determination as to appropriate status.

In accordance with Colorado Judicial System Personnel Rule 22.B.(4), Judicial employees who
seek to provide services as an independent contractor for other Colorado State government
entities must obtain written approval from their Administrative Authority before engaging in
secondary employment. If secondary employment is approved, Judicial employees should be
encouraged to notify the government entity receiving the services of their status as a State of
Colorado employee. The receiving entity is responsible for determining whether the worker is
an employee or an independent contractor for purposes of providing payment for any services
performed.

Colorado Revised Statutes 13-4-104.5 addresses the temporary appointment of retired judges,
thus this policy does not impact the Senior Judge Program.

1300 Broadway, Suite B1200, Denver, Colorado 80203
Phone: (720) 625-5000 « (800) 888-0001 « Fax: (720) 625-5933
Web site: http://www.courts.state.co.us



Colorado Judicial Department
Financial Services Division

Purchasing Fiscal Rules

Nancy E. Rice, Chief Justice
Gerald A. Marroney, State Court Administrator
David Kribs, Chief Financial Officer
Nancy Allen, Purchasing Manager

Chief Justice Directive 04-02

The Colorado Supreme Court approves the fiscal policies and procedures, and subsequent amendments,
established by the State Court Administrator, pursuant to the requirements of Section 13-3-106 (2),

C.R.S. Each court of record, including judicial officers, probation departments, and Judicial Department
personnel, shall comply with the fiscal policies and procedures established by the State Court
Administrator. Upon a showing that extraordinary circumstances prevent a court or probation office
from complying with a fiscal policy or procedure, the director of the financial services division may waive

the application of the policy or procedure and may require a compensating control

http://judicialnet/fin/finindex.htm



This document prescribes the fiscal rules for purchasing and related activities of
the Colorado Judicial Department. As a separate branch of government, the
Judicial Department is not bound by the Colorado Procurement Code (Section 24-
101-101 et. seq., C.R.S.), and/or the associated Procurement Rules. Accordingly,
this document has been prepared for the following purposes:

o To establish a set of policies, procedures, and guidelines the Judicial
Department will use to conduct its purchases of products and service.

o To ensure the fair and equitable treatment of all persons who deal with the
Department’s purchasing system.

o To foster effective broad-based competition.

These Purchasing Fiscal Rules, hereafter referred to as the “Rules,” apply to all
acquisitions, including purchases, leases and rentals, that result in a disbursement
of public funds by Colorado appellate and trial courts, state probation offices, and
the State Court Administrator’s Office. Public funds include all state moneys
received by the Department, as well as all federal, local and private moneys,
grants, gifts, or donations, except to the extent that another government
jurisdiction’s or grantor’s requirements specify the purchasing rules and
procedures to be followed. These Rules do not apply to the expenditure of public
funds for construction services as defined by the Department of Personnel and
Administration, State Buildings.

These Rules do not apply to the Denver County Court, Olffice of Attorney
Regulation Counsel, Office of Judicial Discipline, Board of Continuing Legal and
Judicial Education, Board of Law Examiners, Office of Attorney Registration,
Office of the Alternate Defense Counsel, Office of the Child’s Representative, and
Office of the Public Defender.

These Rules do not apply to acquisitions for which no funds are expended or where
the transaction is revenue-producing. However, even in such circumstances the
Department should strive to maximize its return and to ensure fair and open
competition by competitive bidding.

Unless displaced by the particular provisions of this document, the principles of
law and equity, including the "Uniform Commercial Code," the law merchant, and
any law relative to capacity to contract or to agency fraud, misrepresentation,
duress, coercion, or mistake shall supplement the provisions of this document.

To the extent these Rules fail to provide adequate guidance in addressing or
resolving a specific problem or question, the State Court Administrator, through
the Director of Financial Services, will establish the fiscal rules to be followed.
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1. GENERAL REQUIREMENTS AND

RESPONSIBILITIES

1.1 Good Faith and Ethical Conduct

1. All parties involved in the negotiation, performance, or administration of the
Judicial Department’s purchases, acquisitions, and contracts shall act in good
faith and in accordance with the Colorado Judicial Branch Code of Conduct.

2. By way of example, but not as a limitation, a Judicial Department employee shall
not derive private gain from the Department’s purchasing activities. Employees
shall not:

1. Solicit or accept any fee, compensation, gift, payment of expenses, or any
other thing of value under circumstances in which the acceptance may, or
may appear to, improperly influence job performance.

2. Use authority or influence to secure anything of value for private gain,
monetary or otherwise.

3. Use state time, property, equipment, or resources for private gain, monetary
or otherwise.

4. Influence or attempt to influence an official decision of the Judicial
Department that may result in a monetary gain or other benefit to the
employee; the employee’s family member; or a person, business,
organization, or entity with which the employee is associated.

5. Obtain a contract in which the employee; an employee’s family member; or a
person, business, organization, or entity with which the employee is
associated; has an interest, monetary or otherwise.

3. Vendors who offer gifts, entertainment, or other similar items under
circumstances in which such offering may attempt, or have the appearance of
attempting, to improperly influence the Department’s purchasing decisions, shall
be debarred from the purchasing process.

4. When, for any reason, collusion or other anti-competitive practices are suspected
among any Department employees and/or vendors, a written notice of the
relevant facts shall be transmitted to the Purchasing Manager.

Colorado Judicial Department
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1.2 Competition and Purchasing Value

1. Every effort shall be made to assure that all persons who desire to do business
with the Department will have a fair and equal opportunity to compete in fulfilling
the Department’s needs.

2. The Department shall seek competition in an orderly and defined manner, where
the choice of vendor is determined primarily by the price of the acquisition and,
as appropriate, by taking into account product functionality, delivery conditions,
payment terms, vendor performance and capabilities, and other factors as
described in the solicitation.

3. All Department employees to whom purchasing responsibilities are delegated
shall strive to maximize to the fullest extent practicable the purchasing value of
the Department’s funds.

1.3 Preferences

1. The Department does not afford preferences to resident bidders unless specified
in the solicitation document.

2. The Department may afford a preference for environmentally preferable
products, as defined in Section 24-103-207.5, C.R.S., if specified in the
solicitation document.

1.4 Purchasing Administration

1. The State Court Administrator (SCA), consistent with statutory authority and
responsibility, shall:

1. Consider and implement, with approval of the Chief Justice, matters of policy
related to purchasing by the Judicial Department.

2. Be the final authority on matters relating to the application or interpretation of
the rules, except as it may relate to a protest of any aspect of the solicitation
and award process pursuant to Protests of Award (Section 6).

3. Be the signature authority for all State Court Administrator’'s Office (SCAO)
contracts and all contracts with Executive Branch agencies.

4. Authorize all Department sole source purchases.

5. Delegate purchasing authority and responsibility to division directors and
other management staff as may be needed for purchases in their designated

Colorado Judicial Department
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areas of responsibility. Such delegation may include signature authority for
purchase orders and, in limited circumstances, contracts.

2. The Director of the Financial Services Division (Director), to whom the SCA has
delegated the authority and responsibility for the administration of the
Department’s purchasing function, shall assist the SCA to carry out his/her
purchasing responsibilities, and shall have the authority to settle and resolve
protests pursuant to Protests of Award (Section 6).

3. The Purchasing Manager, to whom the Director has delegated the responsibility
for the day-to-day administration of the Department’s purchasing program, has
the following responsibilities:

1. Act as the principal contact and primary source of information and assistance
for all Purchasing Officials.

2. Maintain and update the Purchasing Fiscal Rules.

3. Develop and carry out a Department-wide program of assistance and training
for Purchasing Officials, Project Managers, and other staff with purchasing
responsibilities.

4. Assign a solicitation number for every request for bid or proposal and every
request for documented quote (DQ), regardless of whether or not the DQ is
subsequently posted on Colorado VSS).

5. Post solicitations.

6. Where practical, establish price agreements for products or services, through
a competitive process, for use by the trial courts, probation departments, and
all other programs or divisions of the Judicial Department.

4. Purchasing Officials include District Administrators, Chief Probation Officers,
Clerks of the Supreme Court and Court of Appeals, SCAQO Division Directors,
and other similar positions. These positions shall have the following authority
and responsibilities:

1. To administer the purchasing function within their jurisdictions in accordance
with the Purchasing Fiscal Rules.

2. To delegate day-to-day purchasing responsibilities and/or the management of
specific purchasing projects, if desired; however, the overall responsibility for
a purchasing project shall remain with the Purchasing Official.

Colorado Judicial Department
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3.

To have a thorough understanding of the overall requirements of their
purchasing project(s). With assistance from the Purchasing Manager as may
be requested and, as appropriate, Judicial Business and Integrated
Technology Services (JBITS) staff, Purchasing Officials’ responsibilities
include conducting market research, determining specifications (see Section
4.2), developing the solicitation document and evaluation criteria, and
maintaining vendor relations during and after the solicitation process.

To maintain a file of purchasing records, identified by solicitation number, that
shall include all requests for quotes, proposals and bids and the responses to
same, including documents relating to any modifications or withdrawals,
correspondence, determinations, justifications, evaluation materials, email,
internal memoranda, contracts, and any and all other supporting documents
and information pertaining to the purchase.

To retain all purchasing records and documents in accordance with the
Colorado Judicial Department Retention and Disposition Schedules &
Imaging Procedures for Designated Records.

5. Chief Judges and the Presiding Judge of the Denver Probate Court have the
authority and responsibility for all fiscal matters within their jurisdictions, including
the signing of contracts for district acquisitions, except contracts with Executive
Branch agencies.

1.5 Public Access to Purchasing Records

1. After award, purchasing records and information are public records that shall be
open to public inspection upon request as required by law, except as otherwise
provided for below.

2. Prior to evaluation, a vendor may request nondisclosure of trade secrets and
other proprietary data contained in a bid, or proposal.

1.

2.

3.

Any such request shall be made in writing to the Purchasing Official.

The Purchasing Official shall consult with the Purchasing Manager to
determine the validity of any written requests for nondisclosure.

The Purchasing Official shall inform the vendor in writing what portions of the
bid or proposal will be subject to disclosure and allow the vendor the
opportunity to withdraw such information or data. If withdrawn, the vendor
shall be advised in writing that the withdrawn information will not be included
in the evaluation of their bid or proposal.

Colorado Judicial Department
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1.6

. An entire bid or proposal, or the pricing portion of a bid or proposal, shall not be

considered confidential or proprietary.

. If the Department has approved a vendor’s request that trade secrets or other

proprietary data be held confidential, any material so designated must be readily
identifiable and separable from the rest of the bid or proposal to facilitate public
inspection of the non-confidential portion.

. Information that may subsequently become a material part of any issued contract

between the Department and the vendor shall not be considered confidential or
proprietary.

Posting of Requests for Proposals and Bids

The Colorado VSS (Vendor Self Serve) System is a web site designed to notify
interested vendors of the State of Colorado Executive Branch’s intent to
purchase goods or services competitively. The Colorado Judicial Branch may
also post to this site along with other sites to ensure full vendor participation.

Requests by vendors indicating a desire to compete for the Department’s
business does not guarantee they will be notified of the Department's
solicitations. Enrollment in Colorado VSS is the best way for vendors to gain
access to the Department’s solicitations.

The Purchasing Manager shall review and post all Judicial Department
Requests for Bids (RFB) and Requests for Proposals (RFP). Posting of
Requests for Documented Quotes (RDQ) is recommended but not required. If a
solicitation posted on Colorado VSS receives no responses, or if the Purchasing
Official and/or the Purchasing Manager determines that a posting on Colorado
VSS will not yield adequate competition, the Purchasing Official in consultation
with the Purchasing Manager, may use other notification methods as may be
necessary to seek competition.

1. Such methods may include, but are not limited to, advertisements in
newspapers and trade magazines or through direct contact via various
transmittal methods (email, letters, etc) with vendors that may provide the
needed product or service.

2. The method(s) chosen and any contacts made shall be documented in
writing by the Purchasing Official.

4. When an award is made, the Purchasing Manager, upon written notification from

the Purchasing Official, will promptly create and publish the appropriate award

Colorado Judicial Department
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notice after the letters of award and non-award are sent electronically to the
submitting vendors.

1.7  Purchase of United States Flags

United States flags purchased for display at any State court or probation facility shall
be made in the United States, pursuant to State statute.

Colorado Judicial Department
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2. PURCHASING METHODS

21  Summary of Purchasing Methods
. Time
Dollar Type of Requlre.sd Posted on Alterna.te .
Amount Purchase Purchasing Colorado Purchasing Purchasing Document
Method Method
VSS
Up to Discretiona Invoice, Purchase Order, or Contract as
$1p 0.000 Products Purchase y N/A RDQ may be required by Judicial Department
’ legal counsel.
. . Invoice, Purchase Order, or Contract as
Up to . Discretionary RDQ, RFP, or ’ . L
$25.000 Services Purchase N/A RFB may be required by Judicial Department
legal counsel.
$10.001 - Request for 14 Business Purchase Order or Contract, as may be
$1 56 000 Products Documented Days, if RFB or RFP required by Judicial Department legal
’ Quotes (RDQ) posted counsel.
$25.001 - Request for 14 Business Purchase Order or Contract, as may be
$1 52) 000 Services Documented Days, if RFP or RFB required by Judicial Department legal
’ Quotes (RDQ) posted counsel.
Request for Bids
Over (RFB) or 14 Calendar
$150.000 Products Request for Days None Contract
’ Proposals (RFP)
Request for
Over . Proposals (RFP) 21 Calendar
$150.000 Services or Request for Days None Contract
’ Bids (RFB)
State Awards' As hSte.d above Purchase Order or Contract, as may be
Products or | and Cooperative depending on . .
Any . . N/A required by Judicial Department legal
Services Purchasing type and value counsel
Agreements of purchase ’
Products or | Emergency Verbal initially, then as listed above
Any . N/A N/A depending upon type and value of
Services Purchase purchase.
Over Written documentation required. If over
$10,000 for Products or | Sole Source $25,000, State Court Administrator must
Products Services Purchase N/A N/A approve. Purchase Order or Contract, as
and $25,000 may be required by Judicial Department

for Services

legal counsel.
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INFORMATION TECHNOLOGY PURCHASES REQUIRE SPECIAL TREATMENT. SEE SECTION 2.7.

2.2

23

Determination of Method

. The purchasing method to be used shall be based primarily on the cost of the

required product or service, the ease or difficulty in determining and describing
product or service specifications (see Section 4.2), and the need (or lack thereof)
for formal evaluation procedures, as further described in this document.

. A purchase that would otherwise require competition, by virtue of the anticipated

cost, shall not be broken into separate smaller purchases.

1. A purchase shall not be defined as a sole source purchase unless it
specifically meets all the criteria of such purchases as defined in Section
2.3.2.

2. A purchase shall not be defined as an emergency purchase unless it
specifically meets all the criteria of such purchases as defined in Section
2.3.3.

. Rental and lease agreements, lease purchases, and information technology

purchases require special treatment. See Section 2.6 and Section 2.7.

Purchases Not Requiring Competition

. Discretionary Purchases. No form of competition is required for purchases up to

and including $10,000 for products and $25,000 for services; nonetheless, price
competition may be advantageous. |If so, it may be obtained by the use of a
Request for Documented Quotes.

. Sole Source Purchases. A sole source purchase shall be used when there is

only one product or service that will meet the Department’s need and there is
only one vendor to provide that product or service. A requirement for a particular
proprietary item (i.e., a brand name specification) does not justify a sole source
purchase if there is more than one potential vendor for that item.

1. The Purchasing Official shall prepare a written document that justifies a sole
source purchase of any product over $10,000 or service over $25,000. This
justification shall include sufficient facts, circumstances, and reasoning to
substantiate that there is only one specific product or service that will meet
the Department’s need, that there is only one provider of that product or
service, and an explanation as to why there are no other vendors suitable or
acceptable to meet the need.

2. The written justification for a sole source purchase of a product or service
over $25,000 shall be approved by the State Court Administrator prior to any
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commitments being made. In cases of reasonable doubt, competition shall
be solicited.

If a sole source purchase is approved, the Purchasing Official and/or the
Purchasing Manager shall conduct, and document in writing, negotiations with
the vendor to obtain the best possible conditions for the Department with
regard to price, delivery, and terms.

3. Emergency Purchases. An emergency purchase may be required when the

Department is faced with a situation that threatens or obstructs its functioning.

1.

Emergency purchases shall only be made when the existence of such a
situation creates an immediate and serious need for products and/or services
that cannot be met through normal purchasing methods, and the lack of which
would seriously jeopardize the operation of the courts, probation departments,
or other programs of the Department; the conduct of required and essential
business; the preservation or protection of property; or the health or safety of
any person or persons.

. Even in emergency situations, as much competition as is reasonable under

the circumstances shall be obtained.

Emergency purchases shall be limited to only the products and services
specifically needed for resolving the emergency.

. The Purchasing Official shall promptly notify the Purchasing Manager if an

emergency purchase is necessary.

Upon resolution of the emergency, the Purchasing Official shall prepare a
written document to justify the emergency purchase, which shall describe the
facts and circumstances of the emergency and the reasoning for the services,
products, and selection of the vendor(s) chosen to meet the emergency need.

2.4 Purchases Requiring Competition

1. Purchases estimated to range in price from $10,001 to $150,000 for products
and from $25,001 to $150,000 for services shall be competitively bid through
Documented Quotes (Section 3) or Competitive Sealed Proposals and Bids

(Section 4) as appropriate.

2. Purchases of products and services estimated to exceed $150,000 shall be
made only through Competitive Sealed Proposals and Bids (Section 4).
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2.5

2.6

State Awards and Cooperative Purchasing Agreements

The Judicial Department, in lieu of conducting its own competitive solicitations, may
utilize competitively bid price agreements negotiated by the State Executive Branch
or by other governmental entities or public purchasing units or consortiums when it is
in the Department’s best interest to do so.

2.

State Executive Branch awards are competitively bid price agreements that are
established by the State Purchasing Office in the Executive Branch. The
Executive Branch price agreements are available to the Judicial Department,
however, the Procurement Rules that rule the Executive Branch do not apply to
the Judicial Branch. Rather, it is this document, the Colorado Judicial
Department Purchasing Fiscal Rules, which prescribes the policies and
procedures for purchasing and related activities of the Colorado Judicial
Department.

. Cooperative purchasing agreements are competitively bid price agreements that

are established by other governmental purchasing units or public purchasing
consortiums. Cooperative purchasing may also include entering into (“tagging
onto”) a contract that resulted from a competitive purchasing process conducted
by another governmental entity. Purchasing Officials may participate in
cooperative purchasing agreements for the purchase of any products or services.
To do so, contact the Purchasing Manager.

As time, requirements, and the quantities needed are considered, Purchasing
Officials are strongly encouraged to utilize the Department’s competitive process
to obtain prices better than state awards and cooperative purchasing
agreements.

Rental Agreements, Leases, and Lease Purchases

Rental agreements, leases, and lease purchases require special budget and
accounting treatment. Therefore:

1.

All rental agreements, leases, and lease purchase contracts and associated
invoice payments shall be handled by the State Court Administrator’s Office,
unless otherwise authorized by the Judicial Department Controller and/or the
Purchasing Manager.

Rental agreements, leases, and lease purchase contracts shall not to be entered
into by the courts or probation departments.

Contact the Controller or Purchasing Manager if you need assistance in this
area.
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2.7 Information Technology (IT) Purchases

In addition to the requirements outlined in this document, all IT purchases (i.e.,
computers and computer equipment) are subject to all requirements established by
the Judicial Business Integrated Technology Services (JBITS) Division. In addition,
IT purchases of $25,000 or more shall be approved by the governor’s office,
pursuant to statutory requirements.

2.8 Request for Information (RFI)

An RFI is used to gather information about a product, service, industry, or vendor
when there is not enough information readily available to write adequate
specifications. An RFI may ask for vendor input to assist the Department in
preparing specifications and estimating cost or pricing for a subsequent solicitation.
It may also be used to pre-determine the capabilities or qualifications of vendors to
meet a certain need. This process is also known as a Request for Qualifications
(RFQ).

1. An RFI shall not result in vendor selection or award. This shall be clearly stated
in the RFI.

2. When it is desirable to issue an RFI, contact the Purchasing Manager for
assistance.
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Purchasing Fiscal Rules
April 2015
2-5






3. DOCUMENTED QUOTES

1. A Request for Documented Quotes (RDQ) shall be used for purchases estimated
to range in price from $10,001 to $150,000 for products or $25,001 to $150,000
for services, and when product or service specifications are known, easy to
define, and subject to an informal evaluation process based primarily on
cost/price.

2. An RDQ shall only be issued when there is a valid purchasing need. RDQs shall
not be issued to obtain estimates or to "test the water." If such action is
necessary, see Section 2.8.

3. The RDQ shall be prepared by the Purchasing Official, with assistance from the
Purchasing Manager as may be desired.

4. An RDQ shall include specifications (see Section 4.2), a delivery or performance
schedule, payment and billing requirements, bid submission and other pertinent
deadlines, evaluation factors in addition to price (if any), and other applicable
terms, conditions, and requirements.

5. Posting of RDQs on Colorado VSS is recommended but not required.

1. If posted on Colorado VSS, the RDQ shall be posted for at least three (3)
business days.

2. If Colorado VSS is not used, the Purchasing Official shall solicit and obtain
quotes from a minimum of three (3) or more vendors. A District may use its
own web site or the State Courts main web site to solicit competitive quotes.

6. A written reply (or “documented quote”) via email, postal mail, or fax, that
addresses the requirements stated in the RDQ must be received in accordance
with submission deadline.

1. Documented quotes via telephone shall not be accepted.
2. Hand-written replies shall not be accepted.

7. After the submission deadline, the Purchasing Official may negotiate with
vendors that have submitted a quote. The purpose of these negotiations shall be
to promote understanding of the Department’s requirements and the quotes, so
as to make the quotes acceptable and more advantageous to the Department.
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8. The Purchasing Official may determine whether or not a vendor’s response is
acceptable, and may compare the relative value of competing quotes,
considering price and, as may be applicable, other factors.

9. Award shall be made to the vendor whose quote is determined by the Purchasing
Official to be most advantageous to the Department, with price/cost being the
primary (though not necessarily the sole) consideration.

10.No formal evaluation process is required; however, the Purchasing Official shall
document in writing the facts, circumstances, and reasoning to substantiate the
award decision and, if applicable, to explain any factors other than price that led
to the decision.

11.The Purchasing Official shall inform, in writing via email, all vendors who
submitted documented quotes of the award decision.

12.As may be required, the Purchasing Official and the successful vendor shall
cooperate with the Judicial Department Legal counsel and the Purchasing
Manager to develop a written contract.
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4.

COMPETITIVE SEALED PROPOSALS

AND BIDS

Sealed competitive proposals and bids are solicited, respectively, through Requests for
Proposals (RFPs) and Requests for Bids (RFBs). “Sealed” refers to the fact that the
proposal or bid (that is, a vendor’s response to the RFP or RFB) is kept sealed in an
envelope or package until an official “opening” all of responses. As described in this
section, many requirements for RFPs and RFBs are substantially the same; however,
there is a significant difference with regard to how the responses are evaluated and,
subsequently, how the winning vendor is chosen. See Evaluation of Proposals and Bids
(Section 5).

41 General Requirements

1. A Request for Bid (RFB) shall be used for purchases of products or services
estimated to cost over $150,000 and when specifications and other criteria are
known and can be objectively stated and evaluated with no, or a minimal, degree
of subjectivity.

2. A Request for Proposal (RFP) shall be used when purchasing services or
products estimated to cost over $150,000 and when one or more of the factors
below exist.

1.

2.

Exact specifications and other criteria are not known.

It is in the Department’s best interest to provide for a subjective evaluation of
offers.

The primary considerations in determining the award may be factors other
than price alone.

. It may be necessary to conduct oral or written discussions with responding

vendors concerning technical and price aspects of their proposals.

It may be necessary to afford responding vendors the opportunity to revise
their proposal.

It is advantageous to the Department to revise proposals after discussions
with responding vendors.
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7. It may be necessary to base an award on comparative evaluation of differing
price, quality, and contractual factors to determine the most advantageous
offering to the Department.

3. RFPs and RFBs, from here forward referred to as “solicitations,” shall only be
issued when there is a valid purchasing need. Solicitations shall not be issued to
obtain estimates or to "test the water." If such action is necessary, see Section
2.8.

4. Solicitations may be cancelled if there are valid and compelling reasons to
believe that the cancellation of the solicitation is in the Department's best interest.
Each solicitation issued by the Department shall contain language stating that the
solicitations may be cancelled as provided in this document. See Section 4.11.

5. The solicitation is prepared by the Purchasing Official, with assistance from the
Purchasing Manager as desired.

6. The solicitation shall include a specifications (see Section 4.2); delivery or
performance schedule; payment and billing requirements; bid submission
deadline; date, time and place of opening; evaluation factors; other pertinent
requirements, which may include, but are not limited to, product samples,
descriptive literature, testing and inspection, and technical data; and all
applicable terms and conditions.

7. The solicitation shall include directions for the vendors as to the format of their
response, pricing information, and other forms as may be required to ensure that
consistent information is received for each response.

8. A written bid or proposal (the vendor's “response”), prepared in the required
format and upon the provided forms, that addresses all requirements stated in
the solicitation and that contains the original signature of the vendor or the
vendor’s authorized official, shall be received in accordance with the submission
deadline.

1. Responses prepared in formats or on forms other than those provided shall
not be accepted, except as provided in Section 4.10.

2. Responses shall be hand-delivered or mailed in sealed envelopes or
packages.

1. The outside of the envelope or package shall clearly show the solicitation
number, submission deadline date, and vendor’s name and address.

2. Telephone, fax, or e-mail responses shall not be accepted.
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9.

3. Late responses shall not be accepted, except as provided in Section 4.8.

4. Responses that lack the original signature of the vendor or the vendor’s
authorized official shall not be accepted, except as provided in Section
4.10.

5. Hand-written responses shall not be accepted.
The Purchasing Official shall ensure that all responses are date/time-stamped

immediately upon receipt, left unopened and sealed, and stored in a secure
location until the specified opening date and time.

10.The Purchasing Official shall maintain any and all documents related to the

purchasing project, including a copy of the solicitation, amendments, questions
and answers, and all responses; along with determinations, summaries, score
sheets, evaluation materials, disclosures, explanations, and any other written
materials and place them in the purchasing file.

11. After award, all solicitation documents and the complete purchasing file shall be

4.2

open to public inspection pursuant to Section 1.6.

Specifications

The purpose of specifications is to describe to the vendors the product or service that
the Department needs and all related requirements. Thoughtful and well-prepared
specifications are critical to the success of a purchasing project.

1.

To the extent practicable, specifications shall provide an accurate, thorough,
detailed, measureable description of the physical or functional characteristics, the
essential and technical requirements, the nature, and/or the desired results of the
product or service to be purchased.

. For an RFB, specifications shall be such that responses can be assessed as

either meeting or not meeting the requirement.

For an RFP, specifications may allow for subjectivity, that is the level or degree to
which the requirement is met.

. Specifications shall permit maximum competition. They shall not be unduly

restrictive.

To the extent possible, accepted commercial standards shall be used and unique
requirements shall be avoided.
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6. When appropriate, specifications issued or used by other public purchasing

4.3

entities or professional organizations may be referenced. Vendors may be
required to certify that the standardized specifications have been met.

“‘Brand name or equal’ specifications (specifications that use one or more
manufacturer’'s names or catalog numbers) may be used when the item to be
purchased is best described by the use of such a specification.

1. Brand name of equal specifications shall only be used for the purpose of
describing the characteristics, standard of quality, and performance of the
product or service required, and shall not, in any way, limit or restrict
competition.

2. Where brand name or equal specifications are used, the solicitation shall
clearly state that the use of a brand name is only for the purpose of describing
the product or service required, and that it is not to limit or restrict competition.

3. The solicitation shall further state that substantially equivalent products to
those designated will be considered for award.

Evaluation Factors

Evaluation factors are the criteria against which a bid or proposal is measured. The
development of these factors is critically important because it is the subsequent
evaluation of these factors that leads to the winning bid or proposal.

1.

In a Request for Bid, the factors shall be subject to an objective evaluation; the
requirement is either met or not met. See Evaluation of Proposals and Bids
(Section 5).

In a Request for Proposal, the factors may be subject to a subjective evaluation;
the level or degree to which the requirement is met may be considered. See
Evaluation of Proposals and Bids (Section 5).

All solicitations shall include all evaluation factors necessary to determine
whether all required specifications have been met. Factors that do not lend
themselves to such determinations shall not be included.

4. All solicitations shall include factors to evaluate whether the vendor has:

1. The appropriate financial, material, equipment, facility, and personnel
resources and expertise necessary to meet all requirements of the purchase.

2. A satisfactory record of performance.
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3. Responded to all requirements of the solicitation and supplied all required
information.

5. Factors not specified in the solicitation shall not be considered in the evaluation.

6. Factors may be prioritized or “weighted” to identify the relative importance of
each factor.

7. By way of example and not limitation, evaluation factors shall include pricing/cost
and may include (in no particular order) the following:

Delivery date after receipt of order

Cash discounts

Type and length of warranties

Cost of maintenance agreements

Cost of operations

Future availability

Future trade-in value

Availability of local service

Results of site visits, demonstrations, or product testing
10 Availability of training courses

11.Esthetics

12. Adaptability to environment

13.Space limitations

14.Safety and health features relating to codes, regulations, or policies
15. Life cycle costs (see Section 5.2.5)

CoOoNOORWN =

4.4 Notification and Clarification
1. Posting of solicitations on the Colorado VSS system is encouraged.
1. An RFP shall be posted for at least twenty-one (21) calendar days.
2. A RFB shall be posted for at least fourteen (14) calendar days.

3. If special circumstances or conditions exist, the Purchasing Manager, in
consultation with the Purchasing Official, may lengthen or shorten the posting
time. The Purchasing Official shall document in writing why a reduced period
is required. Under no circumstances shall the length of time be shortened to
reduce competition.

2. Pre-proposal conferences may be conducted to explain the purchasing
requirements.
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4.5

4.6

1. The place, date, and time of the conference shall be contained in the
solicitation.

2. Nothing stated at the conference shall change the solicitation unless by
written amendment (see Section 4.5).

3. Vendors may ask questions to clarify their understanding of the Department’s

needs and other pertinent matters but only during the timeframe specified in the
solicitation.

1. All questions shall be collected by the Purchasing Official.

2. Responses to all questions shall be prepared by the Purchasing Official and
submitted to the Purchasing Manager for review and posting in accordance
with the timeframe specified in the solicitation.

Amendments to Solicitations

After posting, changes to a solicitation are discouraged but, when required, any
and all changes shall be made by written amendment.

1. Any such amendments shall be prepared by the Purchasing Official and
review by the Purchasing Manager.

2. The amendment shall reference what specific part(s) of the solicitation is
being amended.

Amendments shall be identified as such and posted with sufficient time for
vendors to review the changes, contemplate any consequences, and consider the
content for inclusion in their proposals.

1. This may require an extension of bid submission, opening dates, and award
dates.

2. Any such date changes shall also be confirmed in the amendment.
If changes or amendments are not posted, the solicitation shall be considered
unchanged, regardless of any exchanges that may have occurred between the

Department and any vendor(s).

Responsibility of Vendors
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1. Vendors are solely responsible for frequently checking COLORADOVSS and
availing themselves of all applicable instructions, amendments, and other
information related to any solicitation that is posted thereon.

2. To be considered acceptable, a vendor’s response to a solicitation shall fully
address any and all requirements stated in the solicitation, and shall be prepared
in accordance with required formats and upon any forms provided.

3. Responses shall contain the original signature of the vendor or the vendor’'s
authorized official.

4. ltis the vendors’ responsibility to ensure that their response is properly identified
and received by the Department prior to the submission deadline specified in the
solicitation.

5. Situations such as a flat tire, slow traffic, accidents, parking problems, and other
similar circumstances, shall not be cause for acceptance of late bids or
proposals. (See also Section 4.8 regarding late delivery of responses.)

6. Hand-written, telephone, faxed, or e-mailed responses shall not be accepted.

7. Vendors shall be legally qualified to contract with the Department and shall
cooperate with the Department in fulfilling or resolving all legal and contractual
matters as may be required by the Judicial Department and Colorado state
statutes, including requirements to verify the legal status of their employees and
contractors.

4.7 Receipt and Opening of Responses

1. All responses received shall be opened by the Purchasing Official, or designee, in
the presence of one or more witnesses on the date, time, and at the place
specified in the solicitation.

2. The name of each vendor shall be read aloud. Other pertinent information, such
as pricing, may be read aloud at the discretion of the Purchasing Official, except
that information determined by the Department to be proprietary, pursuant to
Section 1.5, shall not be read or otherwise disclosed.

3. [Each vendor's name, any other information announced at the opening, and the
names of all witnesses to the opening shall be recorded in writing and such record
shall be open for public inspection.

4. Information that is not presented at the opening may be withheld from public
inspection until after the award is announced.
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4.8

4.9

Under no circumstances shall any vendor’s response be opened prior to the
public “opening.”

Any interested parties shall be allowed to attend.

Responses shall be opened in a manner that avoids disclosure of contents to
competing vendors.

Late Delivery of Responses

. If, prior to the specified opening time and date, no mail has been delivered either

directly by the post office or through the internal distribution system, any
response received by the first, next scheduled delivery shall be accepted if it is
reasonable to believe the response was in the delivery process.

. In the event of a labor unrest (strike, work slow-down, etc.) that affects mail

delivery, the Purchasing Official shall amend the submission deadline or develop
alternate methods of receiving responses. Any and all such changes shall be
posted on Colorado VSS.

. The Purchasing Official shall consult with the Purchasing Manager regarding

situations (other than those above) that are beyond the control of the Department
or the vendors to determine the acceptability of late responses, except as
otherwise specified in Section 4.6.5.

Withdrawal of Responses

. A vendor may withdraw its response to any solicitation at any time prior to

opening date and time set forth in the solicitation by written notice (mail, email or
fax) to the Purchasing Official. In such circumstance, the Purchasing Official
shall return the unopened response to the vendor.

. The Purchasing Official may allow a bid or proposal to be withdrawn, if requested

by the vendor in writing, after opening but prior to award, under the following
circumstances:

1. The vendor provides proof that clearly and convincing demonstrates to the
Purchasing Official that a mistake was made in the costs or other material
matter provided in the response.

2. The Purchasing Official finds it unreasonable to allow the bid or proposal to
proceed.

Colorado Judicial Department
Purchasing Fiscal Rules
April 2015

4-8



4.10

4.1

Any decision to permit or deny withdrawal of a response shall be supported by a
written determination prepared by the Purchasing Official in consultation with the
Purchasing Manager.

If a proposal or bid is withdrawn in accordance with this section, any bid or
performance bond (see Section 4.12.2) shall be returned to the vendor in a timely
manner.

Minor Informalities and Mistakes Discovered After Opening

. Minor informalities are matters of form rather than substance evident from the bid

or proposal document, or insignificant mistakes that can be waived or corrected
without prejudice to other bidders; that is, the effect on price, quantity, quality,
delivery, or contractual conditions is negligible.

The Purchasing Official, in consultation with the Purchasing Manager, may waive
minor informalities or allow the vendor to correct them, if it is determined to be in
the best interests of the Department. Examples include, but are not limited to,
the failure of a bidder to:

1. Return the number of signed bids or proposals required by the solicitation.

2. Sign the bid or proposal, but only if the unsigned bid or proposal is
accompanied by other material indicating the bidder's intent to be bound.

3. Use a format or forms other than those specified in the solicitation
instructions, but only if all requested information is provided.

Any decision to waive a minor informality or permit or deny correction of a
response shall be supported by a written determination, prepared by the
Purchasing Official in consultation with the Purchasing Manager, that such action
is in the best interests of the Department.

If a response contains an obvious, material error(s), is unreasonably lower than
the other responses, or otherwise appears to the Evaluation Committee that a
substantive mistake has been made:

1. The vendor shall be requested to confirm their response.
2. If, after such confirmation, the vendor alleges mistake, the vendor shall be

permitted to withdraw the response in accordance with Section 4.9.
Cancellation of Solicitation and Rejection of Responses
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1. Prior to opening, a solicitation may be cancelled if such action is necessary to
serve the best interests of the Department, for reasons including but not limited
to the following:

1.

2.

3.

4.

The Department no longer requires the products or services.
The Department no longer can reasonably expect to fund the purchase.
The solicitation is in violation of Department policy.

Amendments to the solicitation would be of such magnitude that a new
solicitation is desirable.

2. After opening but prior to award, any or all responses may be rejected when the
Purchasing Official, in consultation with the Purchasing Manager, determines in
writing that such action is in the Department's best interest for reasons including
but not limited to the following:

1.

2.

The products or services being purchased are no longer required.

Ambiguous or otherwise inadequate specifications were part of the
solicitation.

The solicitation did not provide for consideration of all factors of significance
to the Department.

All otherwise acceptable responses are at unexpectedly high or clearly
unreasonable prices.

Prices exceed available funds. In such case:
1. The Purchasing Official may attempt to negotiate an adjustment of

quantities, quality, scope, and/or price with the apparent winner to bring
the proposal or bid within the amount of available funds.

2. If it is not feasible to make such adjustments, the solicitation shall be

cancelled.

There is reason to believe that the bids or proposals may not have been
independently arrived at in open competition, may have been collusive, or
may have been submitted in bad faith.

3. If a solicitation is cancelled, notice of the cancellation shall be posted. Such
notice shall:
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1. Identify the solicitation.
2. Explain the reason for cancellation.

3. As applicable, explain that an opportunity will be given to compete on any re-
solicitation or any future purchases of similar products or services.

The Purchasing Official shall prepare a written explanation of the reasons for
cancellation or rejection.

When a solicitation is cancelled, responses received prior to the opening shall
remain unopened and shall be returned to the vendors. If a cancellation occurs
after the opening, all responses shall be retained in the purchasing file.

Additional Performance Requirements

Additional performance requirements may be called for if a purchase is of particular
importance or criticality to the Department that such requirements are warranted.

1.

Insurance - In cases where a vendor performs work on the Department’s
premises, or is required to travel in a vehicle while performing the Department’s
requirements, it is in the Department’s best interest to require the vendor to
demonstrate adequate insurance and/or to name the Department as an insured
party. In such circumstances, the Purchasing Official should follow the
prescribed procedures recommended by the Department of Personnel and
Administration, Division of Risk Management.

. Bonds -

1. Bid bonds are used to ensure a bidder’s price will be valid for a specified
period of time. Such bonds are frequently used in purchase of products that
are subject to rapid price fluctuations. The amount of the bond should be
adequate to deter a bidder from failing to honor a bid.

2. Performance bonds are used to ensure a vendor’s performance as to both
quality and timeliness. The amount of the bond should be adequate to cover
the Department’s losses and costs should the vendor fail to perform as
required or agreed.

Liquidated Damages - Liquidated damages clauses may included in
solicitations (and subsequent contracts) where there are critical time sensitive
milestones to which the Department and vendor agree. Should the vendor fail to
meet one of more of these requirements, the vendor may be required to
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reimburse the Department for actual losses and/or costs incurred. These
damages are limited to the amount of reasonable actual demonstrable
losses/costs.
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5. EVALUATION OF PROPOSALS AND BIDS

Though the requirements for Requests for Proposals (RFPs) and Requests for Bids
(RFBs) are substantially similar, see Competitive Sealed Proposals and Bids (Section
4), there is a significant difference with regard to how the responses are evaluated and,
subsequently, how the winning vendor is chosen.

5.1 General Requirements

1. The Purchasing Office shall establish an Evaluation Committee (see Section 5.5)
and forms upon which to conduct the evaluation.

2. All products and services shall be evaluated against the specifications put forth in
the solicitation.

1. All bids shall be evaluated on the same criteria; no factors shall be added or
omitted.

2. If desired, a system to prioritize or “weight” the scores for each factor may be
established if none was previously set forth in the solicitation.

3. Factors to be considered shall include whether the vendor has:

1. The appropriate financial, material, equipment, facility, and personnel
resources and expertise necessary to meet all requirements of the purchase.

2. A satisfactory record of performance.
3. Supplied all required information.

4. Vendors may demonstrate the availability of necessary financing, equipment,
facilities, expertise, and personnel by submitting:

1. Evidence that the vendor possesses such necessary items.
2. Acceptable plans to subcontract for such necessary items.

3. A documented commitment from, or explicit arrangement with, a satisfactory
source to provide the necessary items.

5. Inspection and testing may be included as part of the evaluation to determine
acceptability, workmanship, and suitability of the product or service being
purchased.

Colorado Judicial Department
Purchasing Fiscal Rules
April 2015
5-1



6. Bids or proposals that do not meet all requirements, specifications, and criteria
put forth in the solicitation or that fail inspection and/or testing shall be rejected.

7. The Purchasing Official shall maintain all evaluation documents, score sheets,
and other related documents.

5.2 Evaluation of Bids

1. The purpose of an evaluation of bids is to determine if a vendor’s bid does or
does not meet the Department’s need as specified in the RFB and to select the
winning bid. The evaluation shall be pass/fail only; with no or minimal level or
degree of satisfaction.

2. If inspection and testing is included as part of the evaluation, it shall only be
conducted, on a pass/fail basis, to determine whether a proposal is in
accordance with the specifications and criteria specifically set forth in the RFB.

1. Vendors shall be accorded fair and equal treatment with respect to any
opportunity for demonstrations and/or site visits.

2. Inspection and testing shall not be conducted to determine if one vendor's
product or service is superior to another.

3. Bids that meet all specifications and criteria and that pass inspection and/or
testing, as applicable, shall be considered for award.

4. Of the bids considered, award shall be made to the vendor offering the lowest
price.

5. In addition to the actual cost of a product, life cycle cost factors may be
considered, when applicable, to determine lowest price. Life cycle costs are
reasonable estimates of the costs of ownership and operation (such as repair
costs, licenses, and particular supplies) and/or trade-in value at the end of a
product’'s useful life. If such factors are used, they shall be objectively
measurable.

6. Award shall not be made to a bidder submitting a higher quality item than that
designated in the RFB unless such bidder also offered the lowest bid
(considering actual cost and any applicable life cycle cost factors).
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5.3 Evaluation of Proposals

1. The purpose of an evaluation of proposals is to determine the extent, level or
degree to which a vendor’'s proposal meets the Department’s need as specified
in the RFP and to select the proposal most advantageous to the Department.

2. The Evaluation Committee may engage in formal discussions with vendors,
require and attend demonstrations, and/or conduct inspections or site visits to
promote understanding of the Department’s requirements and the vendors’
proposals.

1. Vendors shall be accorded fair and equal treatment with respect to any
opportunity for discussion of proposals, inspections, demonstrations, and/or
site visits.

2. Revisions to proposals may be permitted prior to award for the purpose of
obtaining proposals more advantageous to the Department.

3. In conducting discussions, there shall be no disclosure of any information
contained in or derived from proposals submitted by competing vendors.

4. The Purchasing Official shall prepare a written summary of any and all
negotiations with vendors.

3. The Purchasing Official shall establish a numerical rating system and develop a
score sheet to be used by the Evaluation Committee to rate each proposal.

4. To promote consistency in the application of the rating system among the
evaluators, each numerical rating shall be defined. See example in Appendix A.

5. Some evaluation factors may not be subject to a numerical system. For such
factors, a “pass/fail” or “yes/no” shall be utilized, where “pass” or “yes” is worth a
set number of points (for example, three (3) points in a scale of 1 — 5) and “fail” or
“no” equals zero (0) points.

6. Award shall be made to the vendor whose proposal is determined by the
Evaluation Committee, subject to final approval by the Purchasing Official, to be
most advantageous to the Department, considering price and other factors.

5.4 Evaluation Committee Members

1. Any number of members may serve on the Committee at the discretion of the
Purchasing Official; however; all members shall have experience or familiarity
with the product or service being purchased.
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2. If any committee member has any existing or previous relationship, connection,
association, or involvement with any vendor whose bid or proposal is being
evaluated; or if any committee member may, or may appear to, gain privately —
financial or otherwise — from the award, that committee member shall disclose
any such information in writing to the Purchasing Official prior to service.

1. The Purchasing Official shall determine, in consideration of the disclosure,
whether such committee member shall participate on the committee. If the
Purchasing Official is the committee member making the disclosure, the
Purchasing Manager shall determine participation.

2. The facts and circumstances leading to the decision shall be documented in
writing.

5.5 Notification and Award of Contract

1. Once the award decision is made, the Purchasing Official shall inform the
Purchasing Manager, who shall post the results.

2. The Purchasing Official shall issue a Notice of Intent to Make Award letter to the
successful vendor.

3. The Purchasing Official shall cooperate with the Purchasing Manager and the
Judicial Department Legal counsel to develop a written contract for the
successful vendor in accordance with the terms of the solicitation. However, a
contract is not awarded until any protest which may have been made in
connection with the award decision has been resolved. See Protests of Award
(Section 6).

4. No property interest of any nature shall accrue until the contract is awarded and
signed by both parties.
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6. PROTESTS OF AWARD

6.1  Resolution by Mutual Agreement

1. The Purchasing Official, in consultation with the Purchasing Manager, shall
attempt to settle and resolve, by mutual agreement through informal discussions,
any questions, concerns, or controversies regarding the solicitation and the
award of contract.

2. If a controversy cannot be resolved by mutual agreement, the vendor may file a
protest.

6.2 Filing a Protest

1. Any vendor who is aggrieved in connection with a solicitation or the award of a
contract may protest directly to the Director of the Financial Services Division
(the “Director”). The protest shall be submitted in writing no later than ten (10)
working days from the issuance date of the award or non-award letter where a
solicitation was issued.

2. Any vendor who is aggrieved in connection with a purchase or acquisition that
was not competitively bid may protest directly to the Director within thirty (30)
days after such aggrieved vendor knows or should have known of the facts giving
rise thereto.

3. Vendors may file a protest regarding any perceived failure of the Department to
follow the requirements of the Purchasing Fiscal Rules, or to act unfairly
arbitrarily, or unethically during any phase of solicitation or award process.

4. Protests shall be type-written, may be delivered either via postal mail or email,
and shall include, as a minimum, the following:

1. The name and address of the protestor.

2. A statement of the reasons for the protest, which shall detail the unfair,
arbitrary, or unethical actions of the Department, and the shall cite, as
applicable, the specific Purchasing Fiscal Rules that the Department failed to
follow.

3. Evidence of the failures and/or documents substantiating the protest.

4. The vendor’s requested relief or resolution.
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6.3

6.4

Review of Protests and Director’s Decision

. The Director shall have the sole authority to settle and resolve a protest of an

aggrieved vendor.

. The Director shall render a decision regarding the protest within fifteen (15)

working days after the Director, himself or herself, receives the written protest.

1. The decision shall be based on and limited to a review of the issues raised by
the aggrieved vendor.

2. The Director shall promptly gather and review relevant information.

1. The Purchasing Official and Purchasing Manager shall provide all
information, materials, and documents as may be requested by the
Director.

2. The Director may also request additional information from the vendor.

3. If any party fails to comply expeditiously with any request for information

by the Director, the Director shall resolve the protest without such
information.

. The Director shall issue an objective, written decision based upon the facts of his

or her review.
1. Each issue brought forth by the aggrieved vendor shall be addressed.

2. The Director shall state the reasons for his or her decision.

. The Director shall issue his/her decision to the vendor post-marked within the

timeframe allowed.

. The Director’s decision shall be final and conclusive.

Stay of Award

In the case of a protest of any award, the award will be stayed until the protest
decision is issued.

Colorado Judicial Department
Purchasing Fiscal Rules
April 2015

6-2



7. UNAUTHORIZED PURCHASES

For the purposes of this section, an “unauthorized purchase” is a purchase of any
product or service that is made in violation of any of the provisions of the Purchasing
Fiscal Rules herein.

7.1  Decision to Ratify an Unauthorized Purchase

1. If any Judicial Department employee purchases any products or services
contrary to the provisions of the Rules contained in this document, the
Purchasing Official shall need to determine whether or not to ratify (post-
authorize) the purchase.

2. In making such determination, the Purchasing Official shall consider all factors
related to the purchase including but not limited to the following:

1.

7.

The facts and circumstances giving rise to the need for the product or service,
including the employee’s explanation as to why the Rules were not followed,
and any lack of information or training on the part of the employee.

Indications of intent to deliberately evade the Rules.

Whether the purchase, if it had been made according to the Rules, would
have been reasonable and appropriate.

The extent to which any competition was obtained.
Whether this is the first occurrence or a repeat instance.

Indications as to whether either the employee or the vendor has acted
fraudulently or in bad faith.

The potential consequences of terminating the contract, if any.

3. A decision to ratify an unauthorized purchase shall weigh the above noted factors
as they apply to the express goals of the Rules and, in particular, fairness to any
vendor who has acted fairly and in good faith.

4. After consideration of the above factors, the Purchasing Official, in consultation
with the Purchasing Manager, shall take one of the following actions:

1.

Ratify the purchase if it is determined to be in the best interests of the
Department, and authorize payment. Such ratification shall be without
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prejudice to the Department's right to such damages as may be appropriate.
See Section 7.4.

2. If it is determined that it is not in the best interests of the Department to ratify
the purchase:

1. If practicable, return the product, or any portion thereof, or suspend or
discontinue the service.

2. Authorize payment to the vendor for the product or service, or portion
thereof, unless it is determined that the vendor acted fraudulently or in bad
faith.

3. Terminate the contract, if any.

3. If it is determined that a vendor has acted fraudulently or in bad faith, any
contract with such vendor shall be terminated and there shall be no
authorization of payment.

5. A written determination setting forth the basis for any decisions made pursuant to
this Section shall be included in the purchasing file.

7.2 Contract Termination

The Purchasing Official shall notify the Director of the Financial Services Division
and Judicial legal counsel PRIOR to any termination of a contract.

7.3 Review of Procedures

The Purchasing Official shall review local policies and procedures, and establish
safeguards to preclude subsequent unauthorized purchases.

7.4 Liability of Judicial Department Employees

1. If any Judicial Department employee purchases any products or services
contrary to the provisions of the Rules, the Purchasing Official and the Judicial
Department employee actually making such purchase may be:

1. Personally liable for any costs incurred by the Department.

2. Subject to appropriate civil action to recover any costs incurred by the
Department.
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In addition, any such Judicial Department employee may be subject to corrective
or disciplinary action pursuant to Judicial Department personnel rules.

7.5 Court Action

In the event a court action is commenced by a vendor regarding any phase or
aspect of a Judicial Department purchase, Judicial legal counsel shall be

immediately notified.
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APPENDIX

EXAMPLE OF RATING DEFINITIONS

Zero (0) Points/Unacceptable:

o Response is missing, absent, or left blank

o Response does not illustrate any skill, experience, knowledge, or ability.

o For factors requiring a “pass/fail” evaluation, a “fail” equals 0 points.
One (1) Point/Poor:

e The response minimally addresses the evaluation factor.

e The response is confusing, excessive, and/or unclear.

e The response is not supported and/or convincing.

e The response does not illustrate much knowledge, skill, experience, or ability.
Two (2) Points/Marginal:

e The response addresses the evaluation factor but not fully or completely.

e The response is somewhat confusing, excessive, and/or unclear.

e The response is not well supported or convincing.

e The response illustrates some knowledge, skill, experience, and ability.
Three (3) Points/Acceptable:

e The response addresses the basic components of the question.

The response is generally clear and concise.

The response is generally well supported and convincing. .

The response illustrates basic knowledge, skill, experience, and ability.

For factors requiring a “pass/fail” evaluation, a “pass” equals 3 points.

Colorado Judicial Department
Purchasing Fiscal Rules
April 2015
A-1



Four (4) Points/Above Average:

e The response fully addresses the question.

e The response is clear and concise.

e The response is well supported and convincing.

e The response illustrates significant knowledge, skill, experience, and ability.
Five (5) Points/Superior:

o The response fully addresses the question with obvious confidence and ease.

e The response is extremely articulate, clear, and concise.

o The response is extremely well supported and convincing.

e The response illustrates extensive knowledge, skill, experience, and ability.

Colorado Judicial Department
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Appendix 10

Agreement for Resignation and Release of
Claims (Jane Hood separation agreement),
executed September 4, 2018.



AGREEMENT FOR RESIGNATION AND RELEASE OF CLAIMS

This Agreement for Resignation and Release of Claims (“Agreement”) is entered into between
the Colorado Judicial Department, State Court Administrator’s Office (hereinafter referred to
collectively as the “DEPARTMENT”) and Jane Hood (hereinafter referred to as
“EMPLOYEE”). DEPARTMENT and EMPLOYEE may collectively be referred to as the
parties.

RECITALS

WHEREAS, EMPLOYEE currently works in the position of Building Manager for the
DEPARTMENT’S Executive Division;

WHEREAS, EMPLOYEE desires to reach an amicable resolution of the matter by voluntarily
resigning from her position under the terms and conditions of this Agreement; and

WHEREAS, the DEPARTMENT is willing to accept EMPLOYEE’S voluntary resignation in
exchange for a full release of claims in accordance with the terms and conditions set forth below;

IN CONSIDERATION of the mutual and unilateral covenants, obligations, promises and
warranties contained herein, the sufficiency of which is hereby acknowledged, the parties agree
as follows:

OBLIGATIONS OF EMPLOYEE

1. Resignation. EMPLOYEE agrees to submit to the Director of the Executive Division a
non-revocable letter of resignation, neutral in its wording, upon her execution of this Agreement
which shall occur on or before September 5, 2018. The resignation shall be effective June 12,
2019. EMPLOYEE understands and agrees that in doing so she waives any, and all rights to
withdraw the resignation and agrees that having voluntarily resigned she has no right to any
grievance, appeal or review under the Colorado Judicial System Personnel Rules (“CJSPR”).
During the period between the date that EMPLOYEE signs this Agreement and her Resignation
date, EMPLOYEE shall be placed on paid administrative leave. EMPLOYEE understands and
acknowledges that the paid administrative leave DEPARTMENT will provide is the
consideration for EMPLOYEE’s duties and obligations pursuant to this Agreement, and
EMPLOYEE would not be otherwise entitled to the payment of wages or receipt of benefits
EMPLOYEE will receive during paid administrative leave. EMPLOYEE understands and
acknowledges that, because her status with the DEPARTMENT is an employee on paid
administrative leave, she must adhere to all personnel rules and polices during the period of paid
administrative leave. However, to the extent the personnel rules and policies conflict with this
Agreement, the Agreement controls. EMPLOYEE further acknowledges that a violation of any
material provision of this Agreement shall terminate EMPLOYEE’s period of paid
administrative leave and negate the obligation of the DEPARTMENT to continue to pay
EMPLOYEE her agreed upon salary for the period of administrative leave pursuant to this
Agreement. EMPLOYEE understands and acknowledges that because of her status as an
employee of the DEPARTMENT during the period of paid administrative leave, if EMPLOYEE
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takes another position with the State of Colorado, including any position with a department or
agency that receives funding from the State of Colorado, her paid administrative leave period
will end and no further payments pursuant to this provision will be made by the
DEPARTMENT.

2. General Release

a. EMPLOYEE, including her successors, agents and estate, hereby releases
DEPARTMENT and all current and former employees, officers, agents and attorneys, in their
official or personal capacities, from any and all claims, causes of action, liabilities, expenses,
attorney fees or damages waivable by law which EMPLOYEE may have or may assert against
them as a result of any actions or omissions of the DEPARTMENT or any of its current and
former employees, officers, agents or attorneys which have occurred or should have occurred on
or prior to the date of this Agreement arising out of or relating to her employment with
DEPARTMENT and/or her resignation.

b. EMPLOYEE further agrees and covenants that she will not sue, or assert any cause of
action, at law or in equity, before any court of law or administrative agency, against the
DEPARTMENT or any of its current and former employees, officers, agents or attorneys, in
their official or personal capacities, for any claims, causes of action, liabilities, expenses, or
damages arising out of any actions or omissions of the DEPARTMENT or any of its current and
former employees, officers, agents, or attorneys which occurred or should have occurred on or
prior to the date of this Agreement arising out of or relating to her employment with the
DEPARTMENT and/or her resignation, including without limitation, any and all claims
waivable by law for violations of the civil rights laws or employment laws of the United States
and/or the State of Colorado. This release of claims shall include, without limitation, any claims
or cause of actions under: the Constitution of the United States or the State of Colorado; Title
VII of the Civil Rights Act of 1964, as amended, including the Equal Employment Opportunity
Act of 1972; 42 U.S.C. §§1981 and 1983, amended; the Age Discrimination in Employment Act
of 1967, as amended; the Americans with Disabilities Act of 1990, as amended, including the
ADA Amendments Act of 2008; the Civil Rights Acts of 1991; the Family and Medical Leave
Act of 1993, as amended; the Equal Pay Act; and the Rehabilitation Act of 1973, as amended,
the Colorado Anti-Discrimination Act, and the Colorado Judicial System Personnel Rules.

c. EMPLOYEE warrants that she has not filed a charge or claim with the Equal
Employment Opportunity Commission or any state agency, or any other complaint, civil action,
or lawsuit, against the DEPARTMENT, and further that EMPLOYEE has not assigned or
transferred to any person any portion of any claim which is released and waived by this
Agreement. Nothing in this section shall restrict EMPLOYEE from filing a charge with the
Equal Employment Opportunity Commission, or an equivalent state agency, or participating in
agency proceedings. However, EMPLOYEE understands and agrees that, by entering into this
Agreement, she is releasing any and all individual claims for relief, including any right to
payment of any kind from any charge or complaint that is not restricted or waived in this
Agreement.



3. Non-Disclosure. EMPLOYEE agrees that she shall not disclose or discuss any aspect of
this Resignation and Release of Claims Agreement, the circumstances surrounding the
disciplinary action, confidential and nonpublic information obtained or collected during the
course of her employment, or the circumstances surrounding the negotiation of this Agreement to
any third party except to the extent disclosure is required for tax, retirement, benefits, insurance
or banking purposes, or in response to a valid subpoena. EMPLOYEE shall use reasonable
efforts to maintain the confidentiality of information and materials, whether oral, written or in
any form whatsoever, protected from disclosure pursuant to this provision, and shall preserve all
such information as confidential.

4. Return of Judicial Property and Information. EMPLOYEE hereby warrants that she has
returned all items, documents, data, information, passwords, access information, and any other
property or data of any type whatsoever, whether printed or electronic, that belong to the
DEPARTMENT and were in EMPLOYEE’s possession or control. EMPLOYEE will destroy
any copies of documents, information or data she discovers in her possession that she has not
returned and/or cannot return as of the date of this Agreement.

OBLIGATIONS OF DEPARTMENT

5. Acceptance of Resignation. The DEPARTMENT agrees to accept EMPLOYEE’s
resignation from her employment in accordance with the terms and conditions of this Agreement,
effective June 12, 2019.

6. Paid Administrative Leave. In consideration for the above release of claims and the
requirements of this Agreement related to confidentiality and nondisclosure, the DEPARTMENT
agrees to place EMPLOYEE on paid administrative leave beginning on April 12, 2018 until the
effective date of her resignation, at which time she shall receive her final paycheck, if any, less
usual and customary withholdings, and a pay-out for any accrued paid time off to which
EMPLOYEE is entitled under the CJSPR. During the time which EMPLOYEE is on paid
administrative leave, she shall be paid in accordance with the DEPARTMENT’s regular pay
period based on an annual salary of $122,397. In addition, EMPLOYEE’s benefits, including
but not limited to PERA, shall continue while on paid administrative leave. Currently, the
DEPARTMENT is unaware of any actions EMPLOYEE took that were outside the scope of
duties that DEPARTMENT assigned EMPLOYEE, but DEPARTMENT has not investigated all
possible claims related to EMPLOYEE’s employment, and will not investigate without further
cause.

7. Personnel Coding. The DEPARTMENT agrees that EMPLOYEE’s separation from
employment shall be coded internally as a voluntary resignation for personal reasons.

8. External Reference Checks. EMPLOYEE shall direct all inquiries regarding the
circumstances surrounding her separation from employment to the Division of Human Resources
of the State Court Administrator’s Office. Such inquiries will be answered by providing only the
dates of service, position held, salary and that she voluntarily resigned from her position. The
DEPARTMENT makes no representations as to the response to any inquiry made in any other
manner or to any person other than pursuant to a reference check as set forth herein.
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GENERAL PROVISIONS

0. Confidentiality. The parties agree that the circumstances surrounding EMPLOYEE’S
separation from employment, the facts and allegations involved in the disciplinary process
investigation, the discussions and negotiations leading to this Agreement, and the terms and
provisions of this Agreement shall be treated by the parties as a confidential matter. Any breach
of the requirements of this Agreement as to confidentiality and nondisclosure shall be a material
breach of this Agreement. Both parties understand, however, that this Agreement may be subject
to open records requirements of applicable public disclosure laws or administrative directive or
rule and that any such request for information is controlled by the provisions of that governing
authority. EMPLOYEE agrees she will not hold the DEPARTMENT or its administrators,
officers, agents or employees liable for any information released in compliance with an
applicable law, directive, rule or court order. Without violating the terms of this Agreement, the
parties may disclose if asked by a third party, that the matter has been resolved to the mutual
satisfaction of the parties.

10.  Claims under the ADEA. With regard to any rights or claims arising under the Age
Discrimination Employment Act, 29 U.S.C. 621, et. seq., (“ADEA”), EMPLOYEE understands
that all of those rights and claims are released by this Agreement and that she must have a period
of at least 21 days within which to consider this Agreement before executing, and that she has
seven (7) days following her execution of this Agreement to revoke the Agreement to the extent
that it waives and releases those rights or claims. EMPLOYEE understands that this Agreement
is not effective or enforceable with respect to the waiver or release of those rights or claims until
after the seven (7) day period. If EMPLOYEE elects to revoke this Agreement with respect to
her waiver of rights or claims arising under 29 U.S.C. 621 et. seq., within the seven (7) day
period, she must advise the DEPARTMENT by delivering a written revocation to be received by
the Director of Human Resources, State Court Administrator’s Office, 1300 Broadway, Suite
1200, Denver, CO 80203, no later than 5:00 p.m. on the seventh (7™) calendar day after the date
on which this Agreement was entered into. Such revocation shall not affect the waiver or release
of any rights or claims not arising under 29 U.S.C. 621 et. seq.

11.  Integration. The parties understand, acknowledge and agree that this Agreement
constitutes the entire release and settlement agreement between the parties with respect to the
subject matter and transactions referred to herein and may not be amended absent a writing
evidencing such an amendment executed by both parties. The parties understand, acknowledge
and agree that the terms of this Agreement are contractual in nature and not mere recitals. As
such, the parties understand, acknowledge and agree that this Agreement is fully integrated and
supersedes all previous oral or written agreements of the parties. The parties understand,
acknowledge and agree that the signing of this Agreement shall be forever binding, and no
rescission, modification or release by the parties of the terms of this Agreement will be made for
mistake or any other reason.

12. Binding Effect. This Agreement shall inure to the benefit of, and be binding upon, the
successors, assigns and heirs of the parties.



13. Governing Law. This Agreement is entered in Colorado and shall be governed by the
laws of the State of Colorado.

14. Headings. The headings and article captions used in the Agreement are for the
convenience of the parties only and shall not have any legal effect or in any way alter or modify
the meaning or interpretation of the Agreement.

15. Additional Assurances. This Agreement is intended to be self-operative.
Notwithstanding the foregoing, both parties agree that, at the reasonable request of the other
party, they shall execute any further documents or instruments reasonably necessary to effectuate
the transactions contemplated by this Agreement.

16.  Attorney Fees and Costs. The parties agree that each party shall be responsible for her/its
own costs and expenses, including attorney fees associated with the negotiation and execution of
this Agreement.

17.  Warranties and Acknowledgments. The parties expressly warrant that they have
carefully and completely read the terms of the Agreement and that they enter into it knowingly
and voluntarily, and without coercion, duress or undue influence. The parties acknowledge they
have had the opportunity to consult with their respective attorneys prior to the execution of the
Agreement and/or have consulted with their respective attorneys prior to executing the same.
The parties further acknowledge they believe the terms of the Agreement to be lawful, fair, and
conscionable. The parties acknowledge they believe the terms of the Agreement are appropriate
to reach a full and final settlement of the disputed matters referenced herein.

18.  No Admission. The parties agree that this Agreement shall not be construed as an
admission of liability on the part of either party regarding any of the charges or claims which
were made, or could have been made, as part of the disputed matters referenced herein.

19. Competency and Authority. The parties to the Agreement are legally competent and have
the authority to execute the Agreement.

20. Severability. If any section of this Agreement is found to be invalid by a Court of
competent jurisdiction, the rest of the Agreement will remain in full force and effect.

WHEREFORE, the parties agree to and accept the terms of this Agreement on the dates
reflected with their signatures.

[Signature Page Follows]
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Agreement for Voluntary Layoff and Release
of Claims (David Kribs separation
agreement), executed May 15, 2019.
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Appendix 12

Denver Post and Denver Gazette articles re:

allegations in Masias Memo as to Justice
Richard Gabriel.



6/16/2021 Colorado Supreme Court Justice Gabriel faced harassment accusation while candidate for the high court

NEWS > COLORADO NEWS - Investigative, News

Supreme Court Justice Richard Gabriel faced
harassment accusation while a candidate for Colorado’s
high court

Agreement with accuser kept the issue from tainting his chances, memo says

Justice Richard L. Gabriel listens as Chief Justice of the Colorado Supreme Court Brian D. Boatright delivers an emotional speech about
misconduct within the state’s justice department to the House of Representatives at the Colorado State Capitol Building on Thursday, February 18,
2021. Allegations of sexual misconduct, harassment and a possible coverup contract worth $2.5 million have resulted in a request by the supreme
court to other branches of the government to investigate the department. (Photo by AAron Ontiveroz/The Denver Post)

By DAVID MIGOYA | dmigoya@denverpost.com | The Denver Post
PUBLISHED: February 26, 2021 at 6:00 a.m. | UPDATED: February 26, 2021 at 8:02 a.m.

A harassment accusation made nearly eight years ago against Colorado Supreme Court Justice Richard Gabriel, then a judge on the state
Court of Appeals, by a newly hired law clerk was settled quickly and quietly, according to two people with knowledge of the agreement,
essentially ensuring it would not sully his shot at the high court.

https://www.denverpost.com/2021/02/26/colorado-supreme-court-justice-gabriel-harassment-accusation/ 1/9
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To safeguard that secrecy, the Colorado Judicial Department had the female appellate law clerk who made the accusation in September
2013 - then a 34-year-old who was a year out of an Ivy League law school - sign a non-disclosure agreement that kept her on the payroll
for a year in return for her promise not to sue, the sources confirmed for The Denver Post.

The woman claimed the judge and a male law clerk in the court created an uncomfortable work environment for her shortly after her
arrival in August 2013, the sources said.

In an email to The Post, Gabriel said that “any suggestion that I engaged in any form of harassment of anyone at any time is false.”
At the time Gabriel hired the woman to work for him as a judicial clerk, he was an applicant for an opening on the state Supreme Court.

An internal department investigation was inconclusive about the woman's allegations. The release agreement she signed was allegedly
approved by a chief justice and kept from reaching the Supreme Court Nominating Commission.

The allegation that the release agreement was crafted to keep Gabriel “safe” during the Supreme Court nomination process is part of a
two-page memo at the center of a scandal over a $2.5 million contract awarded to a former department official. That official, Mindy
Masias, was prepared to file a tell-all sex discrimination lawsuit if she was fired over financial irregularities.

Who conducted the investigation into the woman’s complaint is unclear. Masias was the department'’s director of human resources at the
time.

contract for silence

I RELATED: Colorado Supreme Court releases memo citing-examples of sex-discrimination, judicial misconduct that led to alleged

The woman left the department before her one-year contract was completed but continued to be paid for the full term, according to the
sources, who refused to be identified because they could be disciplined for discussing the confidential matter publicly. Another female
law clerk replaced the woman on Gabriel's staff in December 2013, she told The Post in an interview and one of the sources confirmed.

The Judicial Department has refused repeated Denver Post requests for a copy of the agreement under the judiciary’s open records rules,
saying internal personnel investigations and sexual harassment complaints and investigations are protected from disclosure.

Steven Zansberg, a 1st Amendment attorney for The Post, argued that settlement agreements between former public employees, in all
branches of government, and their former government employers are routinely declared to be public records — even in cases where
sexual harassment allegations are at issue.

The former clerk was paid about $50,400 in all, payroll records confirm, the standard annual salary for an appellate law clerk at the state's
Court of Appeals.

Details of the conduct that led the woman to complain are unclear, but one of the sources described the alleged harassment as “a 2 on a
scale of 1to 10,” and, at its heart, a misunderstanding over what was said.

The agreement was intended to “not ruin her career, to put this behind her and (allow her) to move on,” the person said, refusing to offer
specifics. “Basically it wasn't what she had signed up for. It wasn't a good fit. It was a very uncomfortable situation for her.”

The former law clerk, now an attorney specializing in employment law outside of Colorado, did not respond to repeated telephone and
email messages from The Post. The newspaper does not name the alleged victims of harassment without their permission, but sources
confirmed her identity and judicial department records confirm her employment.

RELATED: Colorado Judicial Department gave $2.5 million contract to prevent tell-all sex discrimination lawsuit aboutjudges’, court
officials’ misconduct

The male law clerk involved, now an attorney in private practice, confirmed a department investigation was conducted.

“I was interviewed as part of an internal investigation and during that process I was specifically told by the investigator that no allegations
of inappropriate conduct had been made against me,” he told The Post in an email. “I have never been made aware of any allegations of
misconduct against me by (the woman) or anyone else during my time at the Judicial Department. I never engaged in any misconduct.”

The memo, authored by then-Human Resources Director Eric Brown, highlighted a number of situations in the department in which
alleged gender discrimination and sexually explicit misdeeds by male judges and other high-ranking officials dating back nearly a decade
were ignored or covered up to protect them.

Brown was Masias’ deputy when the law clerk’s allegations were investigated.

The decision to negotiate the settlement with the law clerk was “per the chief justice,” the memo said, though it did not name the judge.
Chief Justice Michael Bender was retiring at the time and Chief Justice Nancy Rice was to replace him.

“Negotiated a release agreement with a law clerk who accused her COA (Court of Appeals) judge of harassment in order to keep the COA
judge ‘safe’ during the ... Supreme Court Justice selection process per the chief justice,” the memo says.

https://www.denverpost.com/2021/02/26/colorado-supreme-court-justice-gabriel-harassment-accusation/
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the Legislature to hire and monitor an independent investigator to look into the memo’s allegations. Simultaneously, Colorado Auditor
Dianne Ray's office is investigating the assertion that the $2.5 million contract was given to Masias, the department’s former chief of staff,
to avoid the tell-all lawsuit.

Responding to an email from The Post seeking comment on the circumstances and details of the negotiated settlement with the former
clerk, Gabriel said: “Your recitation of the facts of this matter is incorrect,” but he declined to elaborate.

Gabriel also said he welcomed the inquiry.

“Iwill cooperate fully with the forthcoming independent investigation and will be fully vindicated,” he said in the email. “Pending
completion of that investigation, I will have no further comment.”

Bender told The Denver Post he was not aware of any harassment complaint against any Court of Appeals judge applicant to the
Supreme Court at the time. As an ex-officio chairman of the nominating commission, Bender said he would have been duty-bound to
report any such incident to them, no matter how slight.

Then-incoming Chief Justice Rice has told The Post she was aware of the harassment complaint as detailed in the memo, but didn't say
when she knew of it. She said she knew a department investigation had ensued and that there was a resolution.

She would not say whether the complaint was founded or not, or what the resolution was.

The Colorado Commission on Judicial Discipline has said none of the incidents listed in the memo was sent to them despite a department
directive that requires the referral of all harassment complaints. The commission must disclose any founded complaint to a judicial
nominating commission.

Several members of the 15-person Supreme Court nominating:commission from that time have told The Post they recall Gabriel was an
applicant for Bender’s slot. They said they do not recall learning of any negative issues regarding anyone who applied for the court’s open
seat, and that such information would likely have had a material impact on whether an applicant would get nominated to the governor.

The commission fans out to conduct extensive interviews of the applicants, as well as associates and colleagues, then conducts multiple
votes before deciding on three names to be forwarded to the governor.

Gov. John Hickenlooper appointed Gabriel to the Supreme Court in June 2015, replacing retiring Justice Gregory Hobbs Jr. Gabriel had
been an appellate judge for eight years.

In a recent public hearing in which the Supreme Court heard comments regarding increased transparency in the attorney discipline
process, Gabriel said there should be some limitation on what complaints become public.

“I am concerned with this, unlimited, everything is open to the world (approach) because I fear the damage, reputationally, that it could
do to very fine lawyers who did nothing wrong, and clients using it as a weapon against a lawyer,” Gabriel said.

He has also emailed others to say initial Denver Post stories that revealed the existence of the memo, the judicial department’s refusal to
release it, and former State Court Administrator Christopher Ryan’s assertions of a quid-pro-quo contract were “simply not true.”

“As in (The Post’s) past articles on the branch, which are uniformly negative, in this one, (The Post) found an unhappy ex-employee and

for an independent investigation into its contents and the auditor’s inquiry into Ryan's claims.
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David Migoya, Nondisclosures Under Fire:
State Confidentiality Agreements Cost
Millions, Silence Whistleblowers, DENVER
GAZETTE, November 13, 2022.
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Letter from Colorado Commission on
Judicial Discipline Interim Executive
Director Jeff Walsh to former 10" Judicial
District Chief Judge Dennis Maes dismissing
RFE/Complaint as to all Justices of the
Colorado Supreme Court, dated June 11,
2024; Former Chief Judge Maes’s underlying
RFE, submitted November 2022.



June 11, 2024

Case No. 22-226
Confidential L.egal Mail

To:  Judge Dennis Maes
From: Colorado Commission on Judicial Discipline
Via Email:

Dear Judge Maes:

On behalf of the Commission on Judicial Discipline, I write to inform you of the
outcome of your Request for Evaluation (RFE) related to the Supreme Court’s conduct in
the wake of the Masias contract controversy. As a threshold matter, the Commission
voted to recognize your RFE as a complaint only as to Chief Justice Boatright, per Colo.
RJID 13(b).

Regarding your allegations against Chief Justice Boatright, your RFE claims that
he violated (a) Canon Rule 2.9 related to ex parte communications; (b) Canon Rule
2.10(A) related to public comments on pending or impending cases; (c) Canon Rule
2.10(B) related to promises on the outcome of cases; (d) Canon Rule 2.11(A) related to
judicial disqualification; and (e) Canon Rule 2.15(A) related to reporting known judicial
misconduct.

After a thorough review of this matter, including Chief Justice Boatright’s
response to your RFE, the Commission has dismissed the allegations that Chief Justice
Boatright violated Canon Rules 2.9, 2.10(B), 2.11(A), and 2.15(A).

Your allegation that Chief Justice Boatright violated Canon Rule 2.10(A)
(regarding alleged inappropriate public comments) has also been dismissed, but with an
expression of concern, per Colo. RJD 35(a). In short, the Commission has determined
that the allegations in the complaint did not warrant discipline.

This matter is now closed, and pursuant to Colo. RJD 6.5, it must remain
confidential.

1300 Broadway, Suite 210 ¢ Denver, Colorado 80203 e Telephone (303) 457-5131 e Facsimile (303) 457-5195
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Sincerely,

Jeffrey M. Walsh
Interim Executive Director



Christopher S.P. Gregory

Executive Director

Colorado Commission on Judicial Discipline
1300 Broadway, Suite210

Denver, Colorado 80203

Please accept this letter as a Request for Evaluation of the current members of the Colorado Supreme
Court concerning its behavior surrounding the Mindy Masias contract matter and its aftermath. Should
the Commission desire more detail please so advise.

The foundation of our government was built on a deep and abiding respect for the Rule of Law and the
belief that no person or entity is above the law. Our judicial system is guided by long established
principles, rules, processes and ethical considerations that all judges take an oath to obey. As the
commission is well aware, it has jurisdiction over all Colorado state judges, including the Colorado
Supreme Court. Rule 5 of the Colorado Rules of Judicial Discipline provides the grounds for judicial
discipline.

The Colorado Constitution requires that any allegation of judicial misconduct must be referred to the
Colorado Commission on Judicial Discipline.

Fundamental to the American commitment to the Rule of Law is that judicial disputes be decided by
neutral decision-makers. Confidence in the system is severely undermined if the public believes an
outcome has been determined prior to the commencement of an action or during the course of a
proceeding and prior to a thorough inquiry of the contested matter. Similarly, all confidence would be
lost if the public believes the guilt or innocence of an individual is determined before the presentation of
evidence. The same result occurs if the court determines the credibility of witnesses prior to a court
proceeding. The Colorado Supreme Court failed to respect these established principles during the
Masias inquiry.

Rule 2.10(A) provides that a judge “shall not make any public statement that might reasonably be
expected to affect the outcome or impair the fairness of a matter pending or impending in any court, or
make any nonpublic statement that might interfere with a fair trial or hearing.” It was distinctly possible
the Supreme Court might be called upon to review matters concerning the Masias contract through
litigation involving civil, criminal or judicial misconduct proceedings.

As early as February 4, 2021, Chief Justice Boatright issued a statement concerning an article that
appeared in the Denver Post alleging that the judicial department entered into a contract with Masias to
keep her from divulging judicial misconduct that occurred during the tenure of Chief Justice Nathan
Coats. Boatright allegedly denied in the article that Chief Justice Coats and his counsel, Andrew
Rottman, would ever authorize court resources to silence a blackmailer and any statement to the
contrary was “simply false”. The allegation was not referred to the Judicial Discipline Commission.



The denial was issued without a full investigation and failed to follow the Constitutional requirement
that any allegation of judicial misconduct be referred to the Judicial Discipline Commission. Boatright’s
failure to comply with the Constitution and alleged violation of Rule 2.10(A) are grounds for discipline.

Boatright violated Rule 2.10(B) which provides a “judge shall not, in connection with any cases,
controversies, or issues that are likely to come before the court, make pledges, promises, or
commitments that are inconsistent with the impartial performance of the adjudicative duties of judicial
office.” Yet, Boatright announced that the court would be hiring private counsel to investigate the
allegations and “clear those wrongly accused.” It would be reasonable to believe that a pledge or
promise was made prior to an investigation and ensured an outcome that would absolve the court of
any misconduct. He referred to Coats and Rottman as “dedicated public servants.” Opined that he and
the other justices have “full confidence” in a judge who was alleged to have committed acts of judicial
misconduct. Clearly, these statements indicate the Chief Justice and the other justices determined the
credibility of witnesses prior to a thorough and fair investigation and, presumably, through the receipt
of ex parte communications as prohibited by Rule 2.9.

Chief Justice Boatright violated Rule 2.10(A) and 2.10(B) of the Colorado Code of Judicial Conduct by
commenting on an impending matter and making promises that could reasonably be expected to affect
the outcome of the dispute and are inconsistent with the impartial performance of the adjudicative
duties of judicial office.

Rule 2.9. Ex Parte Communications (A) provides “A judge shall not initiate, permit, or consider ex parte
communications made to the judge outside the presence of the other parties or their lawyers
concerning a pending or impending matter...”. Rule 2.9(C) provides, “A judge shall not investigate facts
in a matter independently, and shall consider only the evidence presented and any facts that may
properly be judicially noticed.” Boatright announced on February 16, 2021, that he would be briefed
weekly on all “misconduct complaints across the department to ensure each incident is fully
investigated and acted upon as approptiate without delay.” If he did so, Boatright violated Rule 2.9 by
presumably receiving ex parte communications. Not only did it appear he was requiring and receiving ex
parte communications, but failing to require that the judicial misconduct complaints be referred to the
Commission on Judicial Discipline pursuant to the Constitution. | submit this fiat placed a cloud over the
person, persons, or entities that might be the subject(s) of the investigation concerning the impartiality
of the court system as prohibited by Rule 2.10(B).

Rule 2.11(A) provides that a “judge shall disqualify himself or herself in any proceeding which the
judge’s impartiality might reasonably be questioned, including but not limited to the following
circumstances: (1) The judge has a personal bias or prejudice concerning a party or a party’s lawyer, or
personal knowledge of facts that are in dispute in the proceeding;” (2)(d) “The judge knows that the
judge ..is likely to be a material witness in the proceeding;” (4) “The judge... has made a public
statement, other than in a court proceeding, judicial decision, or opinion, that commits or appears to
commit the judge to reach a particular result or rule in a particular way in the proceeding or
controversy; “ (5)(c) “The judge was a material witness concerning the matter.”

Th Supreme Court must disqualify itself pursuant to Rule 2.11. | submit the Supreme Court has a
personal bias against those who disagree with its position concerning the Masias controversy by
vouching for the credibility of certain witnesses as previously discussed. At the very least, the Chief
Justice appears to have personal knowledge of facts that are in dispute. In order to determine the



validity of the dispute it will be necessary to determine the role and knowledge of each justice as the
situation unfolded which means each justice is likely to be a material witness. The Chief Justice has
made public statements concerning the credibility of certain witnesses, commented on the validity of
certain claims and their resolution and has indicated on at least one occasion that he and the other
justices have “full confidence” in a judge who was alleged to have committed acts of judicial
misconduct. Any justice who has any knowledge of this matter from within the court would be a
material witness. For example, it has been reported that one justice indicated she learned about
circumstances concerning Masias’ retirement and/or future job sources from others.

| strongly request that the Commission thoroughly investigate these allegations and reach the
appropriate decisions including the need for the Colorado Supreme Court to recuse from further
proceedings in this matter and to forthwith comply with the rules concerning judicial discipline. | would
further suggest that the Commission review other reports of judicial misconduct documented in the ILG
report that may have not been thoroughly investigated and may have provided misleading conclusions.

| would appreciate being informed about the progress and conclusion(s) of the request to the extent
permitted by the rules.

Respectfully submitted,

Dennis Maes



Appendix 15

Colo. Office of the State Auditor, JUDICIAL
DEPARTMENT STATE COURT
ADMINISTRATOR’S OFFICE PERFORMANCE
AUDIT REPORT (November 18, 2020).



NOVEMBER 2020 PERFORMANCE AUDIT



THE MISSION OF THE OFFICE OF THE STATE AUDITOR
IS TO IMPROVE GOVERNMENT
FOR THE PEOPLE OF COLORADO

LEGISLATIVE AUDIT COMMITTEE

Representative Lori Saine Representative Dafna Michaelson Jenet
Chair Vice-Chair

Representative Rod Bockenfeld Senator Paul Lundeen

Senator Rhonda Fields Senator Robert Rodriguez
Representative Tracy Kraft-Tharp Senator Jim Smallwood

OFFICE OF THE STATE AUDITOR

Dianne E. Ray State Auditor
Michelle Colin Deputy State Auditor
Vickie Heller Audit Manager
Derek Johnson Team Leader

Tessa Mauer Auditors

Cariann Ryan

Lily Welborn

AN ELECTRONIC VERSION OF THIS REPORT IS AVAILABLE AT
WWW.COLORADO.GOV/AUDITOR

A BOUND REPORT MAY BE OBTAINED BY CALLING THE
OFFICE OF THE STATE AUDITOR
303.869.2800

PLEASE REFER TO REPORT NUMBER 2052P WHEN REQUESTING THIS REPORT



OFFICE
OF THE STATE AUDITOR

November 18, 2020

Members of the Legislative Audit Committee:

This report contains the results of a performance audit of the State Court
Administrator’s Office. The audit was conducted pursuant to Section 2-3-103,
C.R.S., which authorizes the State Auditor to conduct audits of all
departments, institutions, and agencies of state government, and Section 2-7-
204(5), C.R.S., which requires the State Auditor to annually conduct
performance audits of one or more specific programs or services in at least two
departments for purposes of the SMART Government Act. The report presents
our findings, conclusions, and recommendations, and the responses of the
State Court Administrator’s Office.

@%1 /ﬁu@ z%d

DIANNE E. RAY, CPA

STATE AUDITOR

OFFICE OF THE STATE AUDITOR
1525 SHERMAN STREET
7TH FLOOR
DENVER, COLORADO
80203

303.869.2800






CONTENTS

Report Highlights

CHAPTER 1
OVERVIEW OF THE STATE COURT ADMINISTRATOR’S OFFICE

SCAO Organization and Operations
Audit Purpose, Scope, and Methodology

CHAPTER 2
STATE COURT ADMINISTRATOR’S OFFICE OPERATIONS

Voluntary Separation Incentives
RECOMMENDATION 1

Paid Administrative Leave
RECOMMENDATION 2

Human Resources Records Retention
RECOMMENDATION 3

Sole Source Procurements
RECOMMENDATION 4

Procurement Cards
RECOMMENDATION 5

SCAO Administrative Framework
RECOMMENDATION 6

N A

13
24

26
39

41
48

50
57

60
65

66
80







REPORT
HIGHLIGHTS

STATE COURT ADMINISTRATOR’S OFFICE
PERFORMANCE AUDIT, NOVEMBER 2020

JUDICIAL DEPARTMENT

CONCERN

Overall, we found that the State Court Administrator’s Office (SCAQO) should improve its administrative framework to increase
accountability and cultivate public trust in its operations, including improvement to controls over awarding voluntary

separation incentives and sole source contracts, staff use of paid administrative leave and procurement cards, and human

resources document retention.

KEY FINDINGS

The SCAO awarded $518,000 in voluntary separation incentives to nine staff without all
of the required approvals, without targeting the specific positions to receive incentives, and
without knowing what the maximum payout amounts would be.

For 3,600 of the 13,710 hours (27 percent) of administrative leave granted by delegated
discretion, there were no records of the reasons the leave was granted.

We identified 102 instances of staff who were granted, in total more than 1,060 hours of

BACKGROUND

The Chief Justice of the
Colorado Supreme Court
appoints a State Court
Administrator who heads
the SCAO, which had
260 FTE and about $47
million in expenditures in

paid administrative leave above the “normal” amount that most staff received, including Fiscal Year 2020.
two staff who received more than 300 of these hours. The SCAO  provides
administrative  services,

The SCAO did not maintain documentation required to support decisions and actions
taken in 10 Family Medical Leave Act cases and two disciplinary actions.

We found that 6 of 10 sole source contracts awarded during the audit period, totaling up
to $3.87 million, did not include sufficient documentation to support the decisions to
award the contracts. One contract was awarded to a former SCAO employee who had

including financial (e.g.
budgeting, procurement),
human resources, and IT
management services to
the Judicial Department.

resigned 6 days before the sole source justification was signed. It also provides policy
guidance on Supreme
Court rules and directives

to the district courts.

We identified issues with the approvals for 30 of the 100 procurement card purchases (30
percent) we reviewed totaling $49,500.

We identified problems with the SCAO’s oversight of and accountability for its human
resources and financial services functions that raise questions about the efficacy of the
SCAO’s system of internal control, including, in particular, its culture of accountability.

KEY RECOMMENDATIONS
The SCAO should implement written rules, policies, and procedures for:

e Offering voluntary separation agreements that specify who must approve the incentives, what strategic goals the
incentives will serve, and what types and maximum amounts will be paid out.

Defining the appropriate uses for paid administrative leave, requiring documentation and oversight of its usage, and
establishing limits on its uses for certain purposes.

Properly securing and storing all human resources documentation.

Sole source contracting, including establishing required approvals and identifying required justification information,
and prohibiting contracting with former employees within a specified time after resignation.

Improving controls over the use of procurement cards, including who may serve as a “budget authority,” that take
into account the proper segregation of duties.

The SCAO should implement an effective system of internal control that fosters a culture of integrity, including
implementing policies and monitoring activities to ensure that controls are working properly and staff adhere to Rules.

The SCAO agreed with these recommendations.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR






CHAPTER 1

OVERVIEW

OF THE STATE COURT
ADMINISTRATOR’S
OFFICE

The State Court Administrator’s Office (SCAQO), established in the
Colorado Constitution and state statutes, provides centralized
administrative support for the Colorado Judicial Department
(Department), which includes more than 300 judges and 3,500 staff
who work in trial courts (county, district, and water), appellate courts,
and probation services. The SCAO operates directly under the Colorado
Supreme Court (Supreme Court) and the Chief Justice, who is the

executive head of Colorado’s judicial branch of state government.
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SCAO ORGANIZATION AND
OPERATIONS

The SCAO consists of approximately 260 full-time equivalent (FTE)
employees. These employees are overseen by the State Court
Administrator, who is appointed by the justices of the Supreme Court
and is ultimately responsible for ensuring that all duties, whether
assigned by the Supreme Court or established in statutes, are
accomplished [Section 13-3-101(1), C.R.S.]. These duties include, in
general, providing administrative and technical support and centralized
guidance to court staff and judges; developing and implementing
operating standards and guidelines; and reporting information,
statistics, and recommendations to the Supreme Court and General
Assembly on operations (e.g., case management statistics for judges,
court docket information, and annual operating budgets). Consistent
with previous years, the current State Court Administrator, who was
appointed in October 2019, has organized the SCAO into six divisions:

EXECUTIVE DIVISION—headed by the State Court Administrator and
includes the SCAQ’s legal team; oversees all SCAO operations to
support the courts as well as all SCAO employees.

FINANCIAL SERVICES—oversees the financial management of the
Department, including developing and managing budgets;
establishing fiscal rules, policies, and procedures; overseeing

procurement; and executing internal audits.

HUMAN RESOURCES—develops and manages the personnel system
for the Department, including maintaining and interpreting judicial
personnel rules and establishing related procedures; facilitating and
retaining documentation for Family and Medical Leave requests,
disciplinary actions, and employee settlements; overseeing the
Department’s record of employee timekeeping and leave, the
Judicial Employee Time Recording System (JETRS); and
coordinating SCAOQO staff benefits, trainings, and conference
attendance.



INFORMATION TECHNOLOGY SERVICES—provides technical support,
engineers and maintains system and network infrastructure, and
manages information security for all court buildings and
Department offices.

COURT SERVICES—oversees administrative processes and logistics
for all parties who participate in court proceedings, including
coordinating various services for internal and external court
programs, such as assisting self-represented parties navigate court
processes and scheduling; providing language access as needed; and
implementing the statutory “Family Friendly” court program
[Section 13-3-113(4), C.R.S.], which provides, in part, child care

services as needed.

PROBATION SERVICES—oversees probation policy and program
development, facilitates collaboration across state departments
involved with probation services, educates parties on probation as
an alternative to incarceration, and coordinates trainings for and

evaluations of probation staff.

Under Section 13-3-106, C.R.S., the State Court Administrator is
responsible for preparing the Department’s annual operating budget for
approval by the Chief Justice and for disbursing funds that are
appropriated by the General Assembly to administer the Department.
Exhibit 1.1 shows the total annual expenditures of the SCAO, as well
as the administration expenditures of the Department that the SCAO

Ooversees.

n

JOLIANV ALV.IS OAVIOTOD dHL 40 LYOddd



(@)

STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE AUDIT - NOVEMBER 2020

EXHIBIT 1.1. SCAO AND JUDICIAL DEPARTMENT
ADMINISTRATION EXPENDITURES (IN MILLIONS)
FISCAL YEARS 2017 THROUGH 2020

2017 2018 2019 2020
SCAO
Expenditures $41.8 $43.2 $44.5 $47.0
Department
Administration
Expenditures! $97.0 $103.0 $104.3 $119.3
Total
Administration
Expenditures $138.8 $146.2 $148.8 $166.3

SOURCE: State Court Administrator’s Office analysis of state accounting system data.

'The SCAO has minimal oversight of approximately 50 percent of these expenditures, as
certain funds in this category are distributed to judicial districts based on formulas, such as
staffing models.

AUDIT PURPOSE, SCOPE, AND
METHODOLOGY

We conducted this performance audit pursuant to Section 2-3-103,
C.R.S., which authorizes the State Auditor to conduct audits of all
departments, institutions, and agencies of the state government, and
Section 2-7-204(5), C.R.S., the State Measurement for Accountable,
Responsive, and Transparent (SMART) Government Act. The SCAO
received public attention in July 2019, when media reports cited
concerns with wasteful spending, excessive use of paid administrative

leave, and potential fraud.

Audit work was performed from March 2020 through November 2020.
We appreciate the cooperation and assistance provided by the SCAO

management and staff during the audit.

We conducted this audit in accordance with generally accepted
government auditing standards. Those standards require that we plan
and perform the audit to obtain sufficient, appropriate evidence to
provide a reasonable basis for our findings and conclusions based on

our audit objectives. We believe that the evidence obtained provides a



reasonable basis for our findings and conclusions based on our audit
objectives.

The key objectives of the audit were to determine if the SCAO had
controls in place to ensure responsible stewardship of state resources
through its (1) personnel leave policies and practices and (2) purchasing
policies and practices. This included evaluating the SCAQO’s use of paid
administrative leave, Family and Medical Leave, disciplinary
investigations, employee separation agreements, and administrative
expenditures made through the SCAQO’s procurement process,
purchasing cards, and staff reimbursements.

The scope of the audit did not include a review of court operations or
the various independent agencies within the Judicial Branch (e.g., the
Office of the Child Representative, Alternate Defense Counsel, and the
Public Defender), which are not supported by the SCAO and are not
subject to the Supreme Court rules implemented by the SCAO.

To accomplish our audit objectives, we performed the following audit

work:

= Reviewed applicable state and federal laws and rules, Chief
Justice Directives, Department rules, and SCAO guidance.
Interviewed SCAO executive management and legal, human
resources, financial, and procurement staff to gain an

understanding of SCAO operations and application of criteria.

= Reviewed all available documentation regarding the SCAO
reorganization and voluntary separation incentive program and
contracts, enacted in Fiscal Year 2019. This included a review of
payroll and benefits data for each employee who received

incentives to calculate total costs.

= Analyzed paid administrative leave data recorded in JETRS, and
reviewed other available documentation maintained for

instances when an individual employee was awarded a large

~
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amount of leave, to assess compliance with Department
requirements; compared SCAO leave usage and approval to
leave provided to executive branch agencies; and identified
statistically normal ranges of approved administrative leave and
outliers for Fiscal Years 2017 through 2020. This included a
review of all available documentation regarding disciplinary
investigations (e.g., complaints, investigative work, outcomes)
for employees placed on paid administrative leave during these

investigations.

Reviewed all available Family and Medical Leave Act (FMLA)
documentation (e.g., medical certificates, designation notices,
notice of eligibility and rights, workers compensation first report

of injury) and related employee leave usage for FMLA requests
approved during Fiscal Years 2017 through 2020.

Reviewed all available documentation for the 10 sole source
contracts that the SCAO awarded during Fiscal Years 2017
through 2020 (e.g., executed contracts, justification letters,
records of negotiations with the vendor) to assess compliance
with Department procurement rules, and compared the SCAQO’s
practices with respect to sole source contracts to those required

of executive branch agencies.

Tested a sample of 100 procurement card (P-card) transactions
from Citibank data for adherence to Department administrative
accounting rules regarding required supporting documentation

and authorizing signatures.

Reviewed travel reimbursement and P-card documentation to
identify and assess the reasonableness of out-of-state travel
purchases (e.g., conference registration fees, flights, meals,
mileage) made by executive leadership.



We relied on sampling to support our audit work. We selected a random
statistical sample of 100 of the 9,975 purchases made using SCAO-
issued P-cards from July 2017 through April 2020. The purpose of the
sample was to determine whether the funds spent on purchases were

appropriate and for the benefit of the Department.

Our sample was selected using the Monetary Unit Sampling (MUS)
method. MUS focuses on the monetary units, such as individual dollars,
and randomly selects individual monetary units for the sample. Because
we used MUS, our sample represents the distribution of dollars spent
on purchases; therefore, those purchases that had more associated
dollars had a greater likelihood of being selected.

As required by auditing standards, we planned our audit work to assess
the effectiveness of those internal controls that were significant to our
audit objectives. Specifically, our work related to internal control
included the following components and underlying principles based on
guidance issued by the U.S. Government Accountability Office:

EXHIBIT 1.2. SIGNIFICANT INTERNAL CONTROL COMPONENTS
AND UNDERLYING PRINCIPLES REVIEWED DURING THE AUDIT

Control Environment Control Activities
e Demonstrate Commitment to e Design Control Activities
Integrity and Ethical Values e Implement Control Activities

e Exercise Oversight Responsibility

e Establish Structure,
Responsibility, and Authority

e Enforce Accountability

Risk Assessment Information and Communication
e Identify, Analyze, and Respond e Use Quality Information
to Risks

e Assess Fraud Risk
Monitoring
e Perform Monitoring Activities
e Evaluate Issues and Remediate
Deficiencies

SOURCE: U.S. Government Accountability Office, Standards for Internal Control
in the Federal Government (Green Book).

\O
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Our conclusions on the effectiveness of those controls that were
significant to our audit objectives, as well as specific details about the
audit  work  supporting our findings, conclusions, and

recommendations, are described in the remainder of this report.

A draft of this report was reviewed by the SCAO and the Chief Justice.
We have incorporated the SCAO’s and the Chief Justice’s comments
into the report where relevant. The written responses to the

recommendations and the related implementation dates are the sole
responsibility of the SCAO.



CHAPTER 2

STATE COURT
ADMINISTRATOR’S
OFFICE OPERATIONS

The Colorado trial and appellate courts, probation, and other services
administered by the Judicial Department (Department) function, in
large part, due to the administrative direction and support provided by
the State Court Administrator’s Office (SCAO). This includes providing
all human resources, financial, and information technology services that
the courts and Department staff require, as well as support for parties
to court proceedings who need services such as language access, child
care, and self-representation assistance. The SCAQ’s responsibilities
vary widely, but are all overseen by the SCAO’s executive head, the
State Court Administrator, who is appointed by the justices of the
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Colorado Supreme Court (Supreme Court) and provided broad
decision-making authority. The State Court Administrator oversees the
day-to-day administration of the courts and makes recommendations to
the Supreme Court on rules to promulgate to effectively administer the
courts, ensure that the Department operates with professionalism, and
maintain public confidence and trust in the integrity of the judicial
system. The State Court Administrator facilitates the establishment and
implementation of the Judicial Department’s Personnel, Fiscal, and
Procurement Rules. This includes responsibility for establishing related
policies, procedures, and other controls to, in part, set a tone for the
Department that aligns with the Supreme Court’s Code of Conduct,
Chief Justice Directives, and the SCAO’s published goal, “to cultivate
public trust through the thoughtful stewardship of state resources.”

Our audit work evaluated the SCAQO’s oversight and accountability of
its human resources and financial services functions for Fiscal Years
2017 through 2020, including its practices for offering voluntary
separation incentives to SCAO staff, providing SCAO staff paid
administrative leave, retaining and securing personnel records,
purchasing, and procurement. This chapter discusses our findings and
recommendations regarding problems we identified in each of these
areas. In addition, when applicable, we compared the SCAQ’s practices

to what State Personnel Rules for executive branch agencies allow.

This chapter also discusses the overall impact of the deficiencies we
found in the SCAQO’s system of controls and the tone the former State
Court Administrator set for the organization, which, collectively, result
in concerns about whether the SCAO has operated in a manner to foster
a culture of integrity, ethical values, and accountability; maintain public
confidence in the Department; and demonstrate good stewardship of

state funds.



VOLUNTARY
SEPARATION INCENTIVES

A voluntary separation incentive (VSI), often referred to as a buyout, is
generally a lump-sum payment made to eligible employees who separate
from employment through their voluntary resignation. According to the
SCAOQ, although VSI programs are not explicitly addressed in the
Judicial Department’s Personnel Rules (Judicial Personnel Rules), the
authority to enact a VSI program is included within the broader

authority that the State Court Administrator has to reorganize staffing.

In Fiscal Year 2019, the former State Court Administrator, after
presenting a reorganization plan to the Supreme Court, notified staff
that to minimize the impact of potential layoffs because of the
reorganization, a VSI Program was being established. All SCAO staff
who were certified, classified employees were allowed to apply for a VSI
that included receiving paid “administrative leave,” which is
discretionary leave the Department grants to individual staff, generally
on a case-by-case basis. The former State Court Administrator approved
all 10 employees who applied for the VSI Program. These employees
then entered into a contract with the SCAO to voluntarily end their
employment for a specified amount of paid administrative leave based
on their years of service, as shown in Exhibit 2.1. One of the 10
employees received a VSI contract through a separate settlement
agreement in consultation with the SCAO legal team, after the nine

other contracts were executed by the former State Court Administrator.

—_
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EXHIBIT 2.1. VOLUNTARY SEPARATION

INCENTIVE PROGRAM
MONTHS OF PAID ADMINISTRATIVE LEAVE GRANTED
BASED ON YEARS OF SERVICE

Months of Paid

Years of Service Administrative Leave Employees
1-5 years 1 0
6-19 years 3 N
20+ years 4 5

SOURCE: State Court Administrator’s Office contracts enacted under the
Voluntary Separation Incentive Program.

During the paid administrative leave period, each of the 10 employees
continued to occupy their position and receive compensation, but they
did not report to work. For example, if an employee entered into a VSI
contract in July 2019 and had been with the SCAO for 10 years, they
would have received 3 months of paid administrative leave and their
official date of termination would have been October 2019. During this
3-month period, the employee would have stopped reporting for work
as of the July contract date, but the SCAO would have continued to list
the individual as a current employee, which meant they would have
received their regular monthly paycheck as well as all health, retirement,
and other benefits. In addition, the employee would have continued to
accrue leave hours based on their years of service, which the
Department provides to all SCAO staff. In October, the SCAO would
have changed the employee’s status to separated and, at that point, paid
out any leave the employee had accrued and did not use during their
time with the SCAO.

HOW WERE THE RESULTS OF THE AUDIT
WORK MEASURED?

We reviewed the contracts executed for the VSI Program, which state
[clause 16] that the agreement “shall not be valid until it has been

approved by the Colorado State Court Administrator, the



Administrative Authority [generally an SCAO Division Director or the
employee’s supervisor], the Director of the Division of Human

Resources and the Employer’s Chief Financial Officer.”

We also reviewed the plan for the reorganization that the former State
Court Administrator presented to the Supreme Court in February 2019,
which included, in part, positions to be eliminated or reclassified, a
timeline for implementation, and the processes the SCAO would
implement for the VSI Program. In an April 2019 email to staff, the
former State Court Administrator announced the VSI Program, stating
that there would be a 30-day comment period and, if approved by the
Chief Justice, the VSI Program would be finalized in August 2019.

Additionally, although the SCAO does not have formal written rules,
policies, or procedures for designing a VSI program or entering into VSI
agreements, statute [Section 13-3-105, C.R.S.] states that “To the end
that all state employees are treated generally in a similar manner, the
[S]upreme [CJourt, in promulgating rules as set forth in this section,
shall take into consideration the compensation and classification plans,
vacation and sick leave provisions, and other conditions of employment
applicable to employees of the executive and legislative departments.”
As such, we also reviewed the requirements established for employees
working in the Executive Branch, under the authority granted to the
State Personnel Director by Section 24-50-208, C.R.S. Specifically,
when executive branch agencies reorganize staffing using payout
incentives, State Personnel Rule 4 CCR 801-1 requires them to establish
a strategic plan for why staffing changes are needed and how incentives
will be used. The strategic plan is defined by State Personnel Rules and,
in part, must include an incentive plan with eligibility criteria, the types
of incentives allowed, cash amounts or limits and payment methods,
and a communication plan. These plans must be developed with the

input of employees and managers.

State Personnel Rules allows for different types of financial incentive
payments to be offered, including payment towards the continuation of

health benefits, tuition or educational training, a portion of salary, or
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placement on a reemployment list, but states that the “total post
employment compensation payment and other benefits shall not exceed
an amount equal to one week of an employee’s salary for every year of

his or her service, up to 18 weeks” [State Personnel Rules 3-51 and 52].

Additionally, the employee and department “must execute a written
contract before payment of any post employment compensation” that
must be provided to the state personnel director, and “must
include...acknowledgement that no payment will be made until after
the last day of work and compliance with other provisions of the
contract,” as well as the employee’s agreement to waive any and all
claims they may have or assert against the employer [State Personnel
Rule 3-54].

WHAT PROBLEMS DID THE AUDIT WORK
IDENTIFY?

Overall, we found that the SCAO cannot demonstrate that its VSI
contracts received the required approvals or that the positions approved
for incentives were consistent with the SCAO reorganization plan.
Additionally, the total incentives the SCAO provided were not known
prior to or at the time of enactment and appear to be overly generous

when compared with the Executive Branch. Specifically, we found:

LACK OF REQUIRED APPROVALS. We reviewed each of the nine VSI
contracts executed by the former State Court Administrator and found
that none of them had received all of the required levels of approval. In
all instances, the VSI contracts had been approved by only the former
State Court Administrator and were not signed by the other three
parties required by the contract terms (the employee’s Division Director,
the Director of the Division of Human Resources, and the Chief
Financial Officer). The SCAO informed us that the one other VSI
contract went through a different review process because it was also
part of a settlement agreement and it did not contain a requirement that

other parties approve it. Additionally, each VSI contract was finalized



prior to the approval of the Chief Justice, as detailed in the

announcement of the VSI Program.

THE POSITIONS APPROVED FOR INCENTIVES WERE NOT SUPPORTED BY THE
SCAO REORGANIZATION PLAN. We requested and reviewed all of the
documentation the SCAO maintained related to the VSIs, including
planning information presented to the Supreme Court on the positions
to be eliminated or reclassified and associated costs and anticipated
savings. The SCAO provided planning information prepared by the
former State Court Administrator that specified that two FTE positions,
overall, would be eliminated. However, the former State Court
Administrator did not target specific positions to receive the incentives
when announcing the VSI Program to staff, but instead offered
incentives to all certified, classified, non-contract staff. Had more than
10 people volunteered for the VSI Program, it is not clear how many
voluntary separations the former State Court Administrator would have
approved. According to current SCAO staff, they do not know the
former State Court Administrator’s rationale for offering the VSIs to all
staff or how the 10 eliminated positions fit into the planned
reorganization. Ultimately, the SCAO reorganization did not occur;
however, all 10 VSI contracts were executed prior to the decision not to

proceed with the reorganization.

TOTAL VOLUNTARY SEPARATION PAYOUT AMOUNTS WERE NOT KNOWN
PRIOR TO ENACTMENT AND WERE MORE GENEROUS THAN WOULD HAVE
BEEN PROVIDED BY THE EXECUTIVE BRANCH. We found that none of the
10 VSI contracts, including the one that was part of a separate
settlement agreement, included a total or maximum incentive payout
amount. Further, the executed VSI contracts did not specify any dollar
amounts, either to establish a maximum or to identify salary amounts
paid directly to the separating staff. SCAO staff confirmed that the
SCAO did not calculate the total amounts of all payments made on
behalf of any of the 10 employees prior to execution of the VSI

contracts.
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Although Judicial Personnel Rules are silent on the maximum payout
amounts that staff may be offered under incentives, in contrast, the State
Personnel Rules for executive branch agencies prohibit payouts in
excess of the equivalent of 18 weeks salary, regardless of the type of
financial incentive being used. As such, we compared the incentive
provided by the SCAO to what executive branch agencies are

authorized to offer their staff under State Personnel Rules.

We confirmed that the amount that the SCAO paid out to the 10
employees in salaries was comparable to the salary amounts that would
have been paid out by executive branch agencies; however, we found
that the SCAO incentives also included full benefits during the paid
administrative leave period. Specifically, the SCAO paid employees
between 1 and 4 months of salary, depending on years of service, as an
incentive. In comparison, the State Personnel Rules allow executive
branch agencies to pay an amount equal to 1 week of an employee’s
salary for every year of service, capped at 18 weeks. The salary amount
that all but two of the employees received from the SCAO was less than
the salary amount that they would have received from an executive
branch agency; however, the SCAO also paid for each employee’s full
benefits for the 1- to 4-month period, including retirement and
healthcare benefits. For example, during the 1- to 4-month period after
each of these VSI contracts was executed by the former State Court
Administrator, these employees were eligible to continue using their full
medical benefits for scheduling appointments, surgeries and other
procedures, and emergency care, for which the Department paid a

portion of the monthly cost to retain medical insurance.

In response to concerns raised in this audit, the SCAO calculated its
monthly share of employee benefits costs to be between $8,500 and
$28,072 per person, based on salaries and the monthly plan premiums
paid for all staff. EXHIBIT 2.2 shows benefits offered by the SCAO to

employees and their associated costs to the State.



EXHIBIT 2.2. JUDICIAL DEPARTMENT EMPLOYEE BENEFITS

Benefit State’s Cost Per Employee (Monthly)
PERA! 21.2 percent of employee salary
Medical $577.80 - $1,610.18 based on plan
Dental $27.88 - $66.94 based on plan
Life & Accidental
Dislr)ne;;li)f?rnrgent $7.66
Insurance
Short-Term Disability 0.15 percent of employee salary
Medicare 1.45 percent of employee salary

SOURCE: State Court Administrator’s Office benefits offering, based on the
Division of Human Resources, within the Department of Personnel &
Administration, Benefits Plan.

! Colorado Public Employees’ Retirement Association (PERA) percentage includes
the Amortization Equalization Disbursement (AED) and Supplemental
Amortization Equalization Disbursement (SAED) for Judicial Department, as of
Calendar Year 2019.

Further, since the SCAO delayed the separation date for the 10
employees with VSI contracts, they continued to accrue between 14 and
22 hours per month of “paid time off” that the Department provides to
all staff to use for vacation and sick leave, and ultimately pays out to
staff upon their separation. In comparison, for the Executive Branch,

State Personnel Rules do not allow voluntary separation agreements to

include delayed separation dates and continued leave accrual.
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EXHIBIT 2.3 compares what the 10 separated SCAO employees received
in voluntary separation incentives versus what they would have received

under a similar type of agreement from an executive branch agency.

EXHIBIT 2.3.
VOLUNTARY SEPARATION INCENTIVE COMPARISON
STATE COURT ADMINISTRATOR’S OFFICE COMPARED
TO THE EXECUTIVE BRANCH REQUIREMENTS

Total Post-Employment

Salary-Based Incentive Leave Accrual Benefits Paid Compensation and
Other Benefits
SCAO VSI EXCCUVE ' g0 VI Executive SCAO VSI Executive -o0O VSI Executive
Employee Branch Program Branch Total
Program ] Program Branch Program Branch ]
Maximum Total Maximum
Not Not
2
1 $57,328 $59,969 $7,330 Allowed $28,072 Allowed $92,730 $59,969
Not Not
2 $51,512 $53,493 $6,538 Allowed $24,990 Allowed $83,040 $53,493
Not Not
3 $35,492 $36,857 $4,505 Allowed $14,284 Allowed $54,281 $36,857
Not Not
4 $31,251 $43,271 $3,966 Allowed $14,367 Allowed $49,585 $43,271
Not Not
5 $29,196  $20,620 $2,721 Allowed $12,523 Allowed $44,439 $20,620
Not Not
6 $26,062  $35,013 $3,308  plowed SIS aiiowed | $42.888 $35,013
Not Not
26,398
7 $26, $27,413 $3,350 Allowed $13,015 Allowed $42,763 $27,413
Not Not
25,235
8 $25, $26,205 $3203  \oved  S1L940 g $40,377 $26,205
Not Not
25,998
9 $25, $15,287 $2,550  ilowed  $10:697 ypocq $39.245 $15,287
Not Not
18,463
10 $18, $25,128 $2,303 Allowed $8,500 Allowed $29,266 $25,128

TOTAL  $326,933  $343256  $39,774 N/A 151,906 N/A $518,614 | $343,256

SOURCE: Office of the State Auditor calculations based on SCAO Voluntary Separation Incentive Program contracts
and payroll records and State Personnel Rules.



WHY DID THESE PROBLEMS OCCUR?

The SCAO has not established controls, such as formal written rules,
policies, or procedures, around offering voluntary separation incentives

to employees. Specifically:

THE SCAO ENTERED INTO VOLUNTARY SEPARATION AGREEMENTS PRIOR
TO RECEIVING ALL APPROVALS. While the announcement provided to
staff about the VSI Program stated that the former State Court
Administrator would seek the input of staff and final approval from the
Supreme Court with respect to the reorganization, with a finalization
date of August 2019, the first VSI contract was signed in May 2019 and
the last in June 2019, prior to receiving Supreme Court approval. In
addition, although the terms of the VSI contracts required approval
from the employees’ Division Director, the Director of Human
Resources, and the Chief Financial Officer, only the former State Court
Administrator signed the VSI contracts. There is no documentation to
show that these other individuals reviewed or approved the VSI
contracts. Further, the SCAO has a legal team to review contracts for
procurement purposes and states that it generally obtains legal review
for all contracts. However, according to SCAO staff, the VSI contracts
were not drafted or reviewed by the SCAQO’s legal team prior to

enactment or payout.

Current SCAO staff stated that the former State Court Administrator’s
rationale for not obtaining any legal or other review or input on the
nine VSI contracts is unknown. As mentioned previously, one VSI
contract was pulled into a larger settlement agreement with a former
employee and this agreement was reviewed by the SCAO legal team. In
contrast, for the Executive Branch, the State Personnel Director must
receive all voluntary separation agreement contracts prior to their
enactment, in addition to any other reviews that occur at agency

executive directors’ direction.
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THE SCAO DID NOT TARGET STAFF IN THE POSITIONS IDENTIFIED FOR
RECLASSIFICATION OR ELIMINATION IN THE REORGANIZATION PLAN. The
employees in the specific positions designated for elimination, as
reported in the documentation provided by the SCAO, were not
targeted for voluntary separation, and only one of these employees

actually accepted a voluntary separation.

THE SCAO DID NOT APPEAR TO CONSIDER RULES ESTABLISHED FOR THE
EXECUTIVE BRANCH’S VSI PROGRAM OFFERINGS AND PRACTICES. State
Personnel Rules have established parameters around the use of incentive
payouts to safeguard state funds (e.g., limitations on any form of
payout, a requirement that agreements include a maximum payout
amount, a requirement that employees separate from employment prior
to receiving any benefit). However, the SCAO did not include any of
these or other types of provisions when creating its own VSI Program

and agreements.

WHY DO THESE PROBLEMS MATTER?

The SCAQO’s VSI contracts amounted to costs of more than $518,000
paid to employees, which is more than 50 percent higher than the
maximum costs allowed ($343,000) for executive branch agencies.
Additionally, because the employees who took the incentives were not
targeted with the goals of the SCAO Reorganization Plan in mind, it is
unclear whether any of the incentives paid to employees through the
VSI Program were spent appropriately or were in the best interest of the
State. Ultimately, because the SCAO reorganization never occurred,
only three of the 10 staff positions that received voluntary separation
incentives were abolished. The other vacated positions have since been

staffed or are open to be filled.

Further, the SCAO identified five Principle Strategies and Goals in its
Fiscal Year 2020 Strategic Plan, one of which is to “[c]ultivate public
trust and confidence through the thoughtful stewardship of public
resources.” The VSI contracts we reviewed challenge this principle

because they lacked reviews and approvals, are not supported by



information detailing how they would help meet reorganizational goals,
hid total costs to the State in unknown benefit amounts, and did not
reflect requirements established for employees in other branches of state
government. As a result, it appears that the interests of the State may
not have been protected and the SCAQ’s actions may not have
encouraged public trust or demonstrated thoughtful stewardship of
state resources. In particular, when senior management takes actions
that are not transparent and appear contrary to established practices,
they set a tone at the top and encourage an organizational culture that
has disregard for establishing and adhering to controls that help ensure

state funds are spent transparently and with integrity.
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RECOMMENDATION 1

The State Court Administrator’s Office should establish and implement

formal written rules, policies, and procedures related to voluntary

separation incentives that:

A

Specify who has to approve voluntary incentives prior to offering
them to staff and who must sign any voluntary separation

agreements prior to execution.

Ensure that separation incentives are only executed with employees
whose separation would further the strategic goals of any

reorganization.

Consider the types of incentives provided in the Executive Branch,
detail the types of incentives that can be offered, and specify the total

and/or maximum amount that will be paid out in incentives.

RESPONSE

A

STATE COURT ADMINISTRATOR’S
OFFICE

AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and will work with the Supreme Court to develop
and implement rules within the Colorado Judicial System Personnel
Rules about Voluntary Separation Incentives. These Rules apply to
all employees of the Judicial Department whose positions are within
the job classification and compensation plan established pursuant to
Section 13-3-105, C.R.S., and Section 5(3) of Article VI of the

Colorado Constitution.



The rules will specify the required approvals for offering incentives,
as well as the necessary approvals for individual separation incentive

agreements.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and will ensure that separation incentives are
executed in a manner that furthers the goals of the Judicial

Department.
AGREE. IMPLEMENTATION DATE: JuLY 2021.

The State Court Administrator's Office will consider the guidance
provided in the executive branch when reviewing potential new
policies and procedures related to Voluntary Separation Incentives,
will detail the types of incentives that can be offered, and will require
that agreements include a total or maximum amount that will be

paid out in incentives.
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PAID ADMINISTRATIVE
LEAVE

The Department provides employees with different types of paid leave
as a benefit of employment. For example, the Department offers staff
“paid time off” (PTO), which is paid leave that can be used for any
purpose, such as vacations, illness, or any other personal reason. Staff
accrue PTO at a rate ranging from 14 hours to 22 hours per month,
depending on how long they have been with the State. In addition, the
Department provides staff with 4 hours per month of extended sick
leave that can be used for certified medical events. Finally, the
Department provides staff with paid “administrative leave” on an ad

hoc basis.

Under the Judicial Personnel Rules, “administrative authorities” are
authorized to grant paid administrative leave to employees “for reasons
determined to be for the good of the [S]tate.” The State Court
Administrator is the administrative authority for the SCAO, but
delegates the authority to grant leave to other staff, typically division
directors, some human resources staff, and supervisors. Administrative
leave may also be granted in instances when an individual employee is
being investigated for possible wrong-doing or poor job performance
and it is in the SCAQ’s best interest to not have the employee present in
the office while the investigation is occurring. Finally, the SCAO has
also used administrative leave as part of staff separation agreements and

settlements.

Administrative leave, like all time-keeping at the SCAQ, is tracked in
the Department’s database, Judicial Employee Time Reporting System
(JETRS). Staff are required to enter their time, including any leave time,
into JETRS, and supervisors are responsible for overseeing their
employees’ timesheets and leave usage.



During Fiscal Years 2017 through 2020, SCAO staff recorded a total of
25,520 hours of paid administrative leave in JETRS. Of these 25,520
hours, the SCAO reported that 13,710 hours were approved under
Judicial Personnel Rules governing administrative or delegated
authority’s discretion to grant paid administrative leave, 3,070 hours
were approved for disciplinary investigations, and about 2,650 hours
were approved as part of settlement agreements. The remaining 6,090
hours were approved as part of voluntary separation agreements, which
we discuss in the first finding.

WHAT PROBLEMS DID THE AUDIT WORK
IDENTIFY AND HOW WERE THE RESULTS
MEASURED?

Overall, we found that the SCAQO’s use of paid administrative leave is
not transparent and may not demonstrate good stewardship of public
funds. We reviewed all of the documentation that the SCAO maintained
related to the 19,430 hours of paid administrative leave taken by SCAO
staff during Fiscal Years 2017 through 2020 as a result of: (1) delegated
discretion to grant leave (13,710 hours), (2) active disciplinary
investigations (3,070 hours), and (3) settlement agreements (2,650
hours). We assessed the SCAO’s use of leave against requirements
established in the Judicial Personnel Rules and compared the SCAO’s
practices regarding paid administrative leave to what State Personnel
Rules for executive branch agencies allow. We identified the following

concerns:
DISCRETIONARY ADMINISTRATIVE LEAVE

UNKNOWN OR QUESTIONABLE REASONS FOR GRANTING LEAVE. First, for
3,600 of the 13,710 hours (26 percent) of administrative leave granted
by delegated discretion, we found that there were no records of the
reasons the staff members were granted the leave. Judicial Personnel
Rules [Rule 26.F.] allow administrative authorities to grant paid
administrative leave to employees using their discretion for “reasons

determined to be for the good of the [S]tate, including, but not limited
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to, participate in community volunteer activities, and to participate in
official activities of employee organizations.” In some cases, paid
administrative leave is granted to individual employees, but the Chief
Justice and State Court Administrator can also grant leave on a
Department- or office-wide basis, such as for holidays. The SCAO
confirmed that there was no documentation to show the reasons that
these 3,600 hours of administrative leave were granted, but contended
that they were allowable because of the broad discretion to grant

administrative leave allowed under Judicial Personnel Rules.

Second, for the remaining 10,100 hours (74 percent) of administrative
leave recorded in JETRS that had a reason for the leave noted, we saw
instances where it was not apparent how the leave would be “for the
good of the State,” based on the reasons provided. For example, we saw
that paid administrative leave was taken for a “pre-operative
appointment” and “family reunion,” both of which are also examples
of activities for which all staff members could reasonably be expected
to use their PTO accruals. Without further information, we could not
determine if administrative leave was appropriate for these purposes.
The SCAO confirmed that it had no further information on the
rationale used by the approvers as to how these purposes were for the
good of the State, or why in the examples we pointed out, those

employees were given additional leave.

NUMBER OF HOURS APPROVED FOR SOME STAFF APPEAR
DISPROPORTIONATE. The Judicial Personnel Rules do not limit the
number of paid administrative leave hours that may be granted to
individuals based on delegated discretion. Therefore, we reviewed the
total number of hours every employee received to determine if any
employees were granted a disproportionate number of hours compared
to other employees. Specifically, we calculated a statistically normal
range of paid administrative leave the SCAO granted per staff person
for each fiscal year we reviewed, based on the amounts of paid
administrative leave recorded in JETRS. Based on this analysis, we
determined that, depending on the year, between 8 and 48 hours of paid

administrative leave per year, per person would be considered “normal”



for all SCAO staff. This includes time provided for events such as
weather closures and extra holiday leave granted to all staff.

Through our analysis, we identified 102 instances of staff who were
granted, in total, more than 1,060 hours of paid administrative leave
above the “normal” amount that most staff received. Two employees
accounted for more than 300 of the 1,060 hours. EXHIBIT 2.4 shows
these 102 instances grouped by the number of hours of paid
administrative leave granted above the normal range in each of the years

we reviewed.

EXHIBIT 2.4. PAID ADMINISTRATIVE LEAVE TAKEN
MORE THAN THE NORMAL RANGE!
FISCAL YEARS 2017 THROUGH 2020

SOURCE: Office of the State Auditor analysis of SCAO paid administrative leave data for Fiscal Years
2017 through 2020.

! The normal ranges varied by years as follows: 2017—48 hours; 2018—8 hours; 2019—15.5 hours;
2020—27.5 hours.
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As shown, two employees—one in Fiscal Year 2017 and one in Fiscal
Year 2018—each received 152 hours above the normal range.
According to the SCAQ, there is no information to explain why these
employees were granted this amount of administrative leave, and both
employees are no longer with the SCAO. Other employees received
between 8 and 41 hours of leave more than the normal range in each of

the 4 fiscal years we reviewed.

The SCAO stated that it believes there are good reasons for many of the
hours these employees received above the normal range, such as
incentive awards for top performers, granting leave for individuals to
do volunteer work, or weather closures that affect some employees

more than others.

It would be reasonable and expected that some employees may warrant
receiving additional leave awards above the normal range for reasons
that the SCAO indicated. However, the SCAO could not articulate what
amounts of leave would be appropriate for these types of reasons and
reasonably meet the Department’s requirement that discretionary leave
awards must be for the good of the State. For example, it is not apparent
that granting an individual 56 hours of leave to conduct volunteer work
within a 6-month period, in addition to the established salary, benefits,
and monthly accrued PTO that all staff receive, would be for the good
of the State.

ADMINISTRATIVE LEAVE HOURS ALLOWED IN EXCESS OF STANDARD WORK
DAY OR WEEK. We identified seven instances when employees used either
9 or 10 hours of administrative leave for Department holidays granted
to all staff by the Chief Justice, rather than the Department’s standard
8-hour working day or standard 8-hour holiday leave for statewide and
national holidays (e.g., Memorial Day). According to the SCAO, it
would have been appropriate for staff to take the extra hours of leave
if they normally work a 9- or 10-hour day because, when the Chief
Justice announces these types of holidays, the announcement states it is

for the day and does not specify a limit on the number of hours granted.



We also identified five instances where employees used paid
administrative leave in conjunction with time worked to accrue
compensatory time, which the SCAO awards at time-and-a-half for any
hours over 40 hours in a week. Specifically, five employees received a
total of 9 hours of compensatory time during weeks where the paid
administrative leave they recorded during the week caused them to

exceed 40 hours for the week.
LEAVE USED FOR DISCIPLINARY INVESTIGATIONS

We identified nine cases in which the SCAO granted a total of about
3,070 hours of paid administrative leave to employees for disciplinary
investigations. Judicial Personnel Rules [Rule 29.E.2] allow for an
employee to be put on paid administrative leave during an investigation
of the employee’s conduct; relative to a pending disciplinary action
when there is reason to believe that the employee’s continued presence
may endanger the safety or welfare of the public or the Department’s
employees, facilities, or property; or when there is reason to believe that
the employee’s presence may impair the investigation. The SCAO
reported that these staff members had been placed on leave for
disciplinary investigations; however, JETRS did not include any
information on the reason for the leave, and the SCAO was not able to
provide information to verify that two of the disciplinary investigations
actually occurred. All of these employees did ultimately separate from

the organization.

We found that the Judicial Personnel Rules do not limit the number of
paid administrative leave hours that can be used for these investigations,
nor do they establish any requirements for monitoring the time it takes
to complete an investigation. The amount the SCAO granted for these
nine cases averaged 341 hours, or 43 working days, per investigation.
As shown in EXHIBIT 2.5, the nine SCAO investigations ranged from 27
days for the shortest investigation to 60 days for the longest.

(O8]
[EN

FOLIdNV 4LV.ILS OAVIOTOO dHL 40 LYOddd



[OF)
(\9)

STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE AUDIT - NOVEMBER 2020

EXHIBIT 2.5. HOURS OF PAID ADMINISTRATIVE

LEAVE FOR INVESTIGATIONS
1 60

2 58.4

3 58

4 46

5 43.3

6 32

7 30.1

8 28.5

9 27

SOURCE: Office of the State Auditor analysis of SCAO paid
administrative leave data for Fiscal Years 2017 through 2020.

For agencies within the Executive Branch, the State Personnel Rules
require reporting to an agency executive director and the State
Personnel Director for any paid administrative leave exceeding 20
consecutive working days (160 hours). This reporting includes the
reason for the leave, start of the leave, end of the leave, and the final

disposition of the case.
LEAVE GRANTED UNDER SETTLEMENT AGREEMENTS

During our review period, the SCAO also granted two staff members
nearly 2,650 hours (331 working days) of paid administrative leave, as
shown in Exhibit 2.6. The SCAO reported that these two staff members
had been granted the leave as part of settlement agreements; however,
JETRS did not include any information on the reason for the leave.



EXHIBIT 2.6. PAID ADMINISTRATIVE LEAVE GRANTED

1 2,448 306
2 201 25.1
TOTAL 2,649 331.1

SOURCE: Office of the State Auditor analysis of SCAO paid administrative
leave data from JETRS for Fiscal Years 2017 through 2020.

Judicial Personnel Rules are silent on the use of paid administrative
leave for settlement agreements, although staff reported that it is

common practice at the SCAO to use the leave for this purpose.

WHY DID THESE PROBLEMS OCCUR?

The problems we identified occurred primarily because the SCAO has
minimal rules and policies governing the use of paid administrative

leave.

First, Judicial Personnel Rules provide limited guidance on the
appropriate uses of paid administrative leave, and the SCAO has not
elaborated on the rules in policies and procedures to further define the
reasons that discretionary leave can be approved, including whether it
can be used for settlement agreements. According to the SCAQO, the
Judicial Personnel Rules provide broad discretion to the State Court
Administrator and those staff delegated discretionary authority to grant
paid administrative leave for any reason they determine to be for the
good of the State.

Second, the SCAO does not require staff to document the reason for
paid administrative leave in JETRS. For example, the reason that the
two employees who were each granted 152 hours of discretionary paid
administrative leave in excess of the normal range in one year was not
documented in JETRS or in any other known place, and all of the
individuals involved are no longer with the SCAO. As a result, the
SCAO could not provide an explanation for why this leave was granted.

(V)
o)

FOLIdNV 4LV.ILS OAVIOTOO dHL 40 LYOddd



[OF)
N

STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE AUDIT - NOVEMBER 2020

Third, the SCAO does not have policies or procedures for monitoring
the overall use of paid administrative leave across the organization, nor

does it require supervisory oversight of leave use. For example:

The SCAO does not run routine reports from JETRS to determine
how much administrative leave has been used in total and for what
purpose, if certain staff members are receiving a disproportionate
amount of administrative leave, or if certain delegated authorities
tend to approve large amounts of leave.

Although supervisors are responsible for overseeing staff work and
leave time, they have not been given any guidance as to what they
should take into account when determining how much
administrative leave would be appropriate for an individual to

receive.

If an employee requests administrative leave and their request is not
approved in JETRS before the month-end posting, the leave will still
be processed and paid even though it has not been approved. Any
leave processed in this manner will also not have a record of any
approval given after the fact. We found that 119 of 352 individuals
employed by the SCAO during our testing period (34 percent)
entered more than 6,500 hours of administrative leave in JETRS,
which were processed without an approval.

According to SCAO staff, some divisions and supervisors monitor
that employees have recorded leave type and amounts accurately in
JETRS, but not all divisions and supervisors do so. The SCAO does
not have procedures in place to ensure that this monitoring is

performed uniformly and consistently across the organization.

Fourth, the SCAO has not established any limits on the total amount of
paid administrative leave that can be (1) granted for discretionary
purposes, (2) used while conducting disciplinary investigations, or (3)
included in a settlement agreement, nor does the SCAO require

reporting of leave over a certain amount. According to the SCAO, there



are a variety of circumstances that might lead to utilizing administrative
leave for an employee, and each case is reviewed individually based on

the conditions involved.

In contrast, State Personnel Rules include specific requirements and
guidance governing the use of paid administrative leave, including
appropriate uses, documentation, supervisory review and approval, and
limits on the amount of leave that can be used for certain purposes.
EXHIBIT 2.7 compares SCAO rules and practices regarding paid

administrative leave and State Personnel Rules for the Executive Branch.
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EXHIBIT 2.7. SCAO AND EXECUTIVE BRANCH
ADMINISTRATIVE LEAVE POLICY AND RULE COMPARISON

Allowable uses of
paid administrative
leave

Tracking reason
for leave

Maximum hours
that can be
authorized

Paid administrative
leave for
investigations

Use of excess
hours in a
workday for
holidays

Accrual of
compensatory time

Broad authority to
grant leave determined
to be for the good of
the State.

No requirement.

No limits.

No limits.

8-hour limit for state
holidays. No limitation
on taking leave for 9 or
10 hours for holidays
granted by the Chief
Justice.

No rules prohibiting
administrative leave as
part of total time
worked to  accrue
compensatory time.

An appointing authority' must consider prudent
use of taxpayer and personal services dollars
and the business needs of the department.

Departments must track, within time keeping
systems, detailed reasons for administrative

leave (e.g., community volunteer activity,
incentive, investigation, parental academic
leave).

Weather— typically no more than 2 hours
National emergencies — 15 days
Local emergencies — 5 days
Military service — not to exceed 90 days
Elections — 2 hours
Transplant/bone donations — 2 days
Election judge — 1 day

Any paid administrative leave that exceeds 20
consecutive working days must be reported to
both the agency executive director and the State
Personnel Director.

Full-time employees may charge 8 hours of
holiday time. If the employee typically works a
longer day (e.g., 9- or 10-hour day), the
additional hours must be worked during the
week and/or personal leave or annual leave must
be taken to backfill the difference.

Employees cannot earn compensatory time
through the use of paid administrative leave.

SOURCE: Judicial Department Personnel Rules; Department of Personnel and Administration
Classified Employee Handbook; Department of Personnel and Administration Technical
Guidance for Time Off and Leave; State Personnel Rules.

! According to State Personnel Rules, appointing authorities include executive directors of the
principal departments and presidents of higher education institutions, and their delegates, as

appointed in writing.



WHY DO THESE PROBLEMS MATTER?

The SCAO does not demonstrate good stewardship of state funds when
it (1) grants large amounts of paid administrative leave to employees,
specifically costing more than $476,000 in state funds during Fiscal
Years 2017 through 2020; and (2) is not always clear why the
administrative leave was granted and whether it was for the benefit of
the State. For example:

DISCRETIONARY LEAVE. The 3,600 hours of discretionary
administrative leave where there was no record of why the leave was
granted cost the State an estimated $156,300. Further, since employees
were allowed to use administrative leave and not PTO for at least some
activities, employees retained more PTO for other uses or retained the
PTO to be paid out upon job severance. One of the employees who was
granted 152 hours of administrative leave over the normal range, which
amounted to $12,400 in salary during the leave, also left the SCAO
while on leave. As a result, the employee was paid out nearly $34,800
for unused PTO when they left, which was the maximum allowable for

employees.

DISCIPLINARY INVESTIGATIONS. The nine cases where paid
administrative leave was granted for disciplinary investigations used
about 3,070 hours, or 383 days, of leave, which amounted to more than
$158,900 in salary costs to the SCAO. These employees also accrued
PTO and received benefits during the time they were out on leave. Each
of the employees separated from the organization at the end of their
administrative leave and received the full payout of all PTO they had

accrued.

SETTLEMENTS. The 2,650 hours of paid administrative leave granted for
the two settlement agreements cost the SCAO more than $160,800 in
salaries, plus $22,600 in PTO accrued during the time the staff were on
leave. Using paid administrative leave instead of a lump-sum payment
for settlements is not transparent and conceals the true costs of the

settlements to the State. During our review of the financial records the
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SCAO maintained for the audit review period, there was no indication
the SCAO had made settlement payments to employees because the cost
of the payments was absorbed in salaries. Only when we discovered
large amounts of leave taken with no notation for why the leave was
granted did the SCAO indicate that administrative leave hours were
used for settlements. Therefore, within the SCAO financials, payments
made for employee settlement agreements appear as normal payments,
combined with other salary and leave payments to all employees.
Additionally, at the time of the agreements, the full cost of the
settlements was unknown because the SCAO was still paying benefits
(e.g., healthcare and retirement) while the employees were on leave and
the value of those benefits was not quantified in the settlement

agreements.



RECOMMENDATION 2

The State Court Administrator’s Office should ensure that it is using
paid administrative leave responsibly and as a good steward of state

funds by implementing policies and procedures that:

A Define the appropriate uses of paid administrative leave, including

whether it can be used for settlement agreements.

B Require that employees record the reason that paid administrative

leave was granted in the timekeeping system.

C Require oversight of paid administrative leave use, both at the
organizational level and by supervisors, to verify that it is being used
appropriately and the amounts used are reasonable. This may
include running organization-level reports on the amount of
administrative leave used to determine standards and identify
outliers and providing guidelines on how to monitor that the

amounts of leave approved for individual staff are appropriate.

D Establish limits on the amount of paid administrative leave that can
be used for certain purposes. This could also include establishing
threshold administrative leave amounts that would need to be
reported to the State Court Administrator.

RESPONSE

STATE COURT ADMINISTRATOR’S
OFFICE

A AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and will work with the Supreme Court to develop

and implement rules within the Colorado Judicial System Personnel
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Rules covering the use of paid administrative leave. These Rules
apply to all employees of the Judicial Department whose positions
are within the job classification and compensation plan established
pursuant to Section 13-3-105, C.R.S., and Section 5(3) of Article VI

of the Colorado Constitution.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The Judicial Department is in the process of implementing a new
timekeeping and leave system that will enhance the overall
functionality and reporting of time and leave for all Department
employees. Some of the issues identified in the audit report are the
result of the inadequacies of the legacy system used by the
Department. The Department will utilize the enhanced features of
the new system to require a documented reason for the use of paid

administrative leave.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The Judicial Department is in the process of implementing a new
timekeeping and leave system that will enhance the overall
functionality and reporting of time and leave for all Department
employees. Some of the issues identified in the audit report are the
result of the inadequacies of the legacy system used by the
Department. The Department will utilize the new timekeeping and
leave system to design reports for use by Administrative Authorities

and for Department-wide monitoring.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and will work with the Supreme Court to develop
and implement rules within the Colorado Judicial System Personnel
Rules covering the use of paid administrative leave, including limits
on the amount of administrative leave that can be used for certain
purposes. These Rules apply to all employees of the Judicial
Department whose positions are within the job classification and
compensation plan established pursuant to Section 13-3-105,
C.R.S., and Section 5(3) of Article VI of the Colorado Constitution.



HUMAN RESOURCES
RECORDS RETENTION

Within the SCAO, the Human Resources Division is responsible for
retaining and securing all personnel records. Proper maintenance and
retention of personnel records helps to protect any organization, for
example, in cases of wrongful termination, disgruntled employees, and
other litigation threats in employment law. Some of the most important
records of this regard include Family and Medical Leave (FML) case
files, which include employee medical records and disciplinary

investigation and action records.

FAMILY AND MEDICAL LEAVE ACT (FMLA). For employee FMLA
requests, which allow all eligible employees of covered employers to
take unpaid, job-protected leave for specified family and medical
reasons, a variety of information must be submitted to the employer,
including a completed medical certificate and medical status reports;
Notice of Eligibility and Rights & Responsibilities paperwork; and a
First Report of Injury for any FMLA event involving workers’
compensation. Between Fiscal Years 2017 and 2020, the SCAO
approved 135 of the approximately 170 FMLA requests it received from
employees. The SCAQO’s approved FMLA requests resulted in about
24,500 hours of leave taken, of which about 21,700 hours (89 percent)
were paid through employees’ accrual of extended sick leave and/or
PTO. The remaining 2,800 hours were taken as unpaid leave.

DISCIPLINARY INVESTIGATIONS. Disciplinary investigations and actions
are initiated by an employee’s supervisor and can begin at any time
when an employee is suspected of infringing on rules or failing to
perform their duties as assigned, including, but not limited to,
misconduct, violation of the law, or fraud. In instances when the
employee’s continued presence may endanger the safety or welfare of
other staff, or impair the investigation, they can be put on paid
administrative leave while their supervisor works with the Human

Resources Division to conduct the investigation. In the event that
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disciplinary or corrective action results, including termination, the
Human Resources Division is responsible for maintaining records in the
employee’s personnel files, in part to defend the SCAO should the
employee object to or appeal the results. For example, if an employee is
terminated for cause, they can appeal the termination and a hearing
officer adjudicates the matter. A final appeal to the Personnel Board of
Review, consisting of eight members appointed by the Chief Justice, is

allowed.

HOW WERE THE RESULTS OF THE AUDIT
WORK MEASURED?

We requested all SCAO personnel records for FMLA cases and
employee disciplinary investigations and actions for Fiscal Years 2017
through 2020 and reviewed the information provided against the

following document retention requirements:

FEDERAL LAW. Federal law requires the retention of personnel and
employment records, including FMLA files, as well as termination

and separation documentation.

FMLA records must be kept for no less than 3 years [29 CFR
852.500 (b)].

Personnel and employment records shall be preserved by
government agencies for 2 years [29 CFR 1602.31].

JUDICIAL DEPARTMENT. The Judicial Department’s Records
Management Manual requires the Department to maintain certain
human resources documentation for all employees, including
documentation related to FMLA, for 10 years after separation.
Given federal requirements for FMLA documentation, this would

include documents such as:

Medical certificates
Notice of Eligibility and Rights & Responsibilities



Designation Notice
Workers” Compensation First Report of Injury
Workers” Compensation Medical Status Report

For disciplinary investigations, documentation could include:

Corrective Actions
Disciplinary Actions

Personnel Actions

WHAT PROBLEMS DID THE AUDIT WORK
IDENTIFY AND WHY DO THEY MATTER?

Overall, we found that the SCAO has not maintained sufficient
documentation to support decisions and actions taken in FMLA cases
and disciplinary actions. Specifically, we found:

FAMILY AND MEDICAL LEAVE. We found that for 10 of the 135
FMLA cases (7 percent) approved during Fiscal Years 2017 through
2020, the SCAO could not demonstrate that the employees were
eligible for the amount of FML approved or, in some cases, that the
employees were eligible for FML at all. All 10 cases were missing at
least one of the required forms, and some cases were missing
multiple forms. EXHIBIT 2.8 shows the required documents missing

for these 10 cases.
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EXHIBIT 2.8. FMLA CASES MISSING REQUIRED DOCUMENTATION
FISCAL YEARS 2017 THROUGH 2020

Number
Required p of Cases
Documents Hrpose Missing
Document
Verifies:
Medical Emol Empl o the FMLA-qualifying reasons for leave from 4
Certificate mployee mployer healthcare provider
e the amount of leave needed
Informs the employee of:
Notice of e ecligibility for FMLA leave'or at legsF one
Eligibility and reason why the employee is not eligible 6
Rights & Employer  Employee e the specific e.xpectations and obligations
Responsibilities associated with the FMLA leave request and
the consequences of failure to meet those
obligations
Informs the employee:
e whether the FMLA leave request is
approved
Srefimmition e the amount pf leave that is designated and 1
Notice Employer  Employee counted against the employee’s FMLA
entitlement
e if medical certification is incomplete or
insufficient and additional information is
needed
Workers’ Verifies: , . . -
Compensation e workers’ compensation claim quah'flcatlon 2
Medical Status Employee  Employer e reasons for any .leave/accommodatlon from
Report! healthcare provider
e amount of leave needed
Workers’ o Notifies the employgr and i.nsgrance.
Compensation provider of ogcupathnal injuries or illnesses 2
First Report of Employee  Employer that. result in incapacity . .
Ty e Begins the workers’ compensation claims
process
SOURCE: Office of the State Auditor analysis of SCAO FMLA documents and data from Fiscal Years 2017
through 2020.

! Workers’ compensation documentation is only required if the FMLA event also involves a workers’
compensation claim.



The SCAO confirmed that it did not know what became of these
required documents and, as such, cannot demonstrate whether these
10 employees qualified for their use of FML, which totaled more
than 1,800 hours. These employees were paid for 935 of these 1,800
hours through extended sick leave, at a cost of about $40,500.

Further, under the Department’s rules governing leave usage, the
extended sick leave that employees accrue can only be used in FML
cases and for medically certified events and, unlike PTO, is not paid
out upon termination. If these employees were not actually eligible
for FML, then this leave should not have been used. Instead, the
employees would have had to use their accrued PTO, reducing any
final payout or time that could be used for vacation. Thus, the
SCAO may be providing an incentive for employees to request FML
more frequently—accessing their accrued extended sick leave and

allowing their PTO to accrue for greater payouts upon separation.

DISCIPLINARY INVESTIGATIONS. We identified two of 11 cases during
Fiscal Years 2017 through 2020 that the SCAO reports were
disciplinary investigations, but it does not have documentation
related to these cases, such as the allegations, complaints, outcomes,
or any actions taken as a result of the investigations. The SCAO
provided documentation to show that these two employees were
placed on a total of more than 800 hours of paid administrative
leave during these investigations. According to the SCAO, the
human resources staff who would have conducted these
investigations are no longer with the SCAO and there is no record
of what occurred. Both employees resigned from the SCAO
subsequent to the investigations.

According to the U.S. Equal Employment Opportunity Commission
(EEOC), when an employer takes disciplinary actions against an
employee, the employer can be subject to employee claims alleging
discrimination or retaliation. If the SCAO does not have
documentation to support why a disciplinary investigation occurred,

the outcome of the investigation, and the justification for any actions
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taken, it could be difficult for the SCAO to defend itself against these
types of claims, which could potentially result in a substantial

monetary loss to the State.

The EEOC charges employers with the responsibility for securing
and retaining sensitive employee information. Failure to do so can
result in sanctions, civil monetary penalties and, in some cases,
individual and criminal liabilities. In addition, employers can face
sanctions and be sued for wrongful destruction of employment
records. In 2019, the EEOC reported 36 recordkeeping and 237
breach of confidentiality violations nationally, resulting in charges
filed against employers. Because the SCAO does not know what
happened to the missing FMLA and disciplinary investigation
documentation, it cannot show that personnel information was
properly destroyed or secured and, therefore, could be at risk for

such claims.
WHY DID THIS PROBLEM OCCUR?

SCAO policies and procedures do not require that staff maintain human
resources information in a central, secure, location within the
organization, or require contingency plans for retaining information in
cases of sudden personnel changes. The SCAO reports that staff
responsible for processing FMLA requests and maintaining the related
documentation did not consistently store the documents, and there was
limited oversight to ensure that the SCAQO’s decisions on FMLA requests
were supported and complied with applicable FMLA requirements.
When staff left the SCAO, remaining staff discovered that FMLA
records were incomplete and there was no way to obtain the

information.

Additionally, some documentation related to disciplinary investigations
was not backed up to an SCAO shared drive and hard copies were not
maintained. The SCAO reported that one former employee used their
personal MacBook and associated Apple account and another used an

SCAO MacBook, but with their personal Apple account, even after



being asked not to do so. Because these employees used their personal
accounts, they were not connected to the SCAO shared drive or IT
system, which stores and backs up information. The information was

lost upon these employees’ departure from the SCAO.

Also, according to the SCAO, an employee took records related to other
employees’ disciplinary investigations upon leaving the SCAO because
the records were not secured. The Standards for Internal Control in the
Federal Government (Green Book), issued by the U.S. Government
Accountability Office and adopted by the Executive Branch by the State
Controller, provide that employers should implement policies related to
retention of records and continuity of business, including placing
limitations on access to sensitive records, properly maintaining
documentation, and developing a contingency plan to respond to

sudden personnel changes.

The SCAO stated that it has not conducted any reviews, including
through its internal audit division, of its record retention policies,
practices, or controls and risks as they relate to FMLA and disciplinary

investigations.
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RECOMMENDATION 3

The State Court Administrator’s Office (SCAO) should ensure that it

properly secures and documents all human resources information by:

A

Establishing policies and procedures requiring that all human
resources documentation be stored in a secure shared file and

training staff on these policies.

Developing a contingency plan to respond to sudden personnel

changes.

Implementing a review process, including regular reviews by internal
audit, to ensure that all required documentation is maintained in the

appropriate files and the SCAQO’s policies and controls are adequate.

RESPONSE

A

STATE COURT ADMINISTRATOR’S
OFFICE

AGREE. IMPLEMENTATION DATE: JULY 2021

The State Court Administrator's Office agrees with the
recommendation and will implement policies and procedures to
require that all documentation is stored in a secure shared location

and that staff are trained on those policies.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office will ensure there is a
contingency plan to respond to personnel changes so that personnel

records and documentation are secured and accessible.



C  AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and will implement processes to ensure that
required human resources documentation is maintained and secured
in accordance with Judicial Department policies. Furthermore, the
internal audit unit will begin conducting regular reviews of the

documentation requirements.
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SOLE SOURCE
PROCUREMENTS

Between Fiscal Years 2017 and 2020, the SCAO awarded a total of 163
contracts from a competitive solicitation process and 10 additional
contracts that were established using sole source procurement.
Government agencies use sole source contracting to procure goods and
services from a single vendor, without competition, when only one
vendor is capable of meeting the agency’s needs. This method bypasses
the bidding and vendor evaluation processes of competitive
procurements. As such, sole source procurements present a greater risk
that the agency may pay a higher price than could be obtained through
competitive procurements and can create the appearance of providing
preferential treatment to a contractor. Agencies often enact rules to help
minimize sole source procurement risks by requiring documentation of

the justifying circumstances.

The Department’s Purchasing Fiscal Rules (Judicial Fiscal Rules), which
the SCAO operates under, specify that the State Court Administrator is
the final authority on and must authorize all procurements, including
sole source procurements, but may delegate purchasing responsibilities.
The State Court Administrator has delegated most purchasing
responsibilities to the Purchasing Manager, who oversees day-to-day
administration of the Department’s purchasing program by acting as
the principle contact for all staff with purchasing responsibilities;
posting all solicitations; maintaining and updating the Judicial Fiscal
Rules related to procurement; and establishing price agreements for

products or services, where appropriate.



HOW WERE THE RESULTS OF THE AUDIT
WORK MEASURED?

The Judicial Code of Conduct states that employees shall “[p]erform all
duties without favoritism and without improper influence by family,
social or other relationships,” and shall “[a]Jvoid impropriety or any

activity that gives the appearance of impropriety.”

Judicial Fiscal Rules establish the following requirements for all SCAO

procurements, including sole source procurements:

Every effort must be made to “assure that all persons who desire to
do business with the Department...have a fair and equal

opportunity to compete in fulfilling the Department’s needs”
[Section 1.2.1].

Employees with purchasing responsibilities must strive to maximize

the purchasing value of the Department’s funds [Section 1.2.3].

Purchasing Officials must maintain a file of purchasing records that
includes all documentation related to the purchase, including
contracts [Section 1.4.4.4].

Judicial Fiscal Rules also set the following requirements specifically for

sole source procurements:

All sole source procurements must be accompanied by a written
justification that includes “sufficient facts, circumstances, and
reasoning to substantiate that there is only one specific product or
service that will meet the Department’s need, that there is only one
provider of that product or service, and an explanation as to why

there are no other vendors suitable or acceptable to meet that need”
[Section 2.3.2.1].

(O]
[EN

FOLIdNV 4LV.ILS OAVIOTOO dHL 40 LYOddd



n
[\

STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE AUDIT - NOVEMBER 2020

The State Court Administrator must sign the written justification
prior to any commitments being made (e.g., signing a contract with
the vendor) [Section 2.3.2.2] and must authorize all sole source
purchases [Sections 1.4.1.2-1.4.1.4].

The Purchasing Official and/or Purchasing Manager must engage in
and document negotiations with the identified sole source vendor
regarding the price, delivery, and terms of the contract [Section
2.3.2.3].

WHAT PROBLEMS DID THE AUDIT WORK
IDENTIFY?

The 10 sole source contracts awarded by the SCAO between Fiscal
Years 2017 and 2020 totaled $8.14 million. We reviewed all 10 sole
source contracts against Judicial Fiscal Rules and identified issues with
six contracts (60 percent) worth a total of up to $3.87 million, and on
which $1.12 million was spent. Some contracts had multiple issues.

In Fiscal Year 2019, the former State Court Administrator executed
a sole source contract with a former employee for an internal
leadership training program at an annual cost of $530,000 for up to
5 years and not to exceed a total of $2.75 million. The former
employee had created their leadership training company while still
employed by the SCAO. The employee submitted their resignation
to the SCAO on March 15, 2019, with an effective date of March
19, 2020. On March 20, 2019, the former Director of Human
Resources submitted a sole source justification to the former State
Court Administrator to contract with the former employee’s
leadership training company. On March 25, 2019, the former State
Court Administrator emailed the former employee with the signed
sole source justification and indicated that the SCAO was moving
forward with the contracting process. The former State Court
Administrator executed the contract 11 weeks later, but at the
direction of the Supreme Court, the contract was canceled 6 weeks
after it was executed. The proximity of dates between when the

employee resigned and when the sole source justification was



drafted and signed by the former State Court Administrator gives
the appearance of impropriety and appears to be a violation of the
Judicial Code of Conduct.

For one contract worth about $244,700 for court reporting software
and services, the SCAO did not maintain the executed contract, as
required by Judicial Fiscal Rules.

For four contracts, we found deficiencies in the SCAQ’s justification

for using sole source procurement. Specifically:

One contract worth $44,800 for the creation of an “interactive
learning exhibit” did not contain any written justification for
using the sole source method. The SCAO confirmed that they did

not write a justification for this contract.

Two contracts contained written justifications that were missing
required statements to explain why there was only one service or
one provider that could meet the Judicial Department’s needs. In
one of these contracts, worth $73,650 and for a specialized
recidivism prevention program, the written justification lacked a
statement to explain why other recidivism prevention programs
were incapable of meeting the Department’s needs. In the second
contract, which was also the contract with the former SCAO
employee, worth $530,000 per year for up to 5 years and not to
exceed a total of $2.75 million, the written justification lacked a
statement to explain why the vendor’s leadership program was

the only program capable of meeting the Department’s needs.

One contract worth $54,700 for mental health, substance abuse,
and domestic violence treatment services for juvenile
probationers contained a written justification for the sole source
procurement, but it was signed by the former State Court
Administrator several weeks after the contract itself was
executed. Judicial Fiscal Rules require that the State Court
Administrator sign the written justification prior to any

commitments being made.
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For four contracts, with a total value of up to $3.55 million, the
SCAO did not negotiate the price, delivery, or terms of the contracts
with the vendors. Rather, the SCAO accepted the price, delivery,
and terms proposed by the vendors.

EXHIBIT 2.9 shows the distribution of issues found across the six sole

source procurements.

EXHIBIT 2.9. SUMMARY OF ISSUES FOUND
FISCAL YEARS 2017 THROUGH 2020

A Missing or
Sole Source Contract Missing pp eafr ance Incomplete Lack of
Procurement Value Contract I or . Written Negotiations
mpropriety Justification
A $73,650
B $44,800
C $244,739
D $54,726
E $2,750,000!
F $698,448

SOURCE: Office of the State Auditor analysis of procurement documentation provided
by the SCAO.

1 'This contract was for $530,000 per year, for up to 5 years and not to exceed a total
of $2.75 million. The SCAO canceled this contract prior to expending any funds.

WHY DID THESE PROBLEMS OCCUR?

INSUFFICIENT PROVISIONS IN JUDICIAL FISCAL RULES. The Judicial Fiscal
Rules do not explicitly prohibit former employees from pursuing a
contract with the Department within a specified period after their
resignation. Conversely, ethics statutes that govern the General
Assembly, public officers, local government officials, and state
employees prohibit former employees from contracting within 6 months
of separation from state employment with a state agency, involving
matters with which they were directly involved during their employment
[Section 24-18-201(1), C.R.S.]. The former employee awarded the
contract for leadership training had been directly involved in leadership

training during their employment with the SCAO.



LACK OF SCAO POLICIES AND PROCEDURES. The SCAO did not establish
sufficient written policies or procedures detailing how staff should
comply with the Judicial Fiscal Rules related to sole source
procurements. Specifically, although the Judicial Fiscal Rules state that
the State Court Administrator is the final authority on and must
authorize all procurements, including sole source procurements, the
SCAO did not establish a clear internal review process to ensure that
these contracts are complete and meet all of the Judicial Fiscal Rules,
such as through ensuring that documented reviews are completed by
other key staff prior to execution (e.g., Director of the Financial Services
Division, the Purchasing Manager, fiscal staff, and legal team). Without
specific policies and procedures to conduct and document review, it is
not clear that these key staff were involved in the review process in six
of the 10 sole source procurements made between Fiscal Years 2017
and 2020.

Further, while the Judicial Fiscal Rules that were in place during the
period we reviewed stated that there must be a written justification and
documentation of negotiations, they did not indicate what should be
included in that documentation to justify the sole source procurement

and contract terms.

Additionally, the SCAO did not establish written policies for staff to use
when deciding whether a sole source procurement is appropriate and in
the best interest of the Department. For example, the SCAO did not
require that sole source solicitations be posted publicly to identify
potential competing vendors and help the SCAO determine if other
vendors can provide the goods or services they are seeking or if a sole
source is the only means of procurement. Statutes governing executive
branch agencies require a sole source notification be posted on the
State’s bid notification web site for at least 3 days to identify potential
competing vendors [Section 24-106-103(5), C.R.S.].

In May 2020, after our audit review period ended, the SCAO
implemented revised Judicial Fiscal Rules that it states address the
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deficiencies we identified in the policies and procedures that were in
place during the period we reviewed (July 2017 through April 2020).

WHY DO THESE PROBLEMS MATTER?

The SCAO expended a total of $1.12 million on the six sole source
procurements for which we identified issues. One of the five Principle
Strategies and Goals the SCAO identified in its strategic plan is to
“[c]ultivate public trust and confidence through the thoughtful
stewardship of public resources.” When the SCAO does not follow
established fiscal rules when using the sole source solicitation process,

it is not demonstrating “thoughtful stewardship of public resources.”



RECOMMENDATION 4

The State Court Administrator’s Office should establish and implement

written rules, policies, and procedures related to the sole source

procurement process to help ensure that it is used appropriately by:

A

Updating procurement rules to prohibit former employees from
contracting with the Department within a specified period after their

resignation.

Establishing internal reviews and approvals for all phases of the sole
source contracting process that includes identifying all parties

required to review the contract documentation.

Identifying information required to support the written justification
and negotiations for the sole source procurement and contract

terms.

Requiring public sole source notifications be posted prior to

awarding sole source contracts.

RESPONSE

A

STATE COURT ADMINISTRATOR’S
OFFICE

AGREE. IMPLEMENTATION DATE: NOVEMBER 2020.

The State Court Administrator's Office agrees with the
recommendation and has implemented new fiscal rules and
procedures covering the use of independent contractors by the
Department. These new Fiscal Rules and Procedures were approved
by the Chief Justice in November 2020 and apply to all employees
in the Department. The Rules include a mandatory waiting period

of six months between an employee's date of separation from
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employment and the date when a former employee is eligible to
begin providing services as an independent contractor with the

Judicial Department.
AGREE. IMPLEMENTATION DATE: MAY 2020.

The State Court Administrator's Office agrees with the
recommendation and had been working to revise the Procurement
Fiscal Rules and Procedures earlier this year. The revised Rules were
approved by the Chief Justice on May 1, 2020 and apply to all
employees in the Department. The revised Rules, at Section 16,
require all sole source procurements above the discretionary
purchasing thresholds in the Rule to be coordinated by the

Procurement Unit in the Financial Services Division.

The Procurement Unit is further required to provide an opinion on
the sole source request to the State Court Administrator. The
authority to approve or deny a sole source procurement request rests
with the State Court Administrator. The revised Rules also require
the State Court Administrator to report all approved sole source

procurements to the Chief Justice on a quarterly basis.
AGREE. IMPLEMENTATION DATE: MAY 2020.

The State Court Administrator's Office agrees with the
recommendation and revised the Procurement Fiscal Rules and
Procedures earlier this year. The revised Rules were approved by the
Chief Justice with an effective date of May 1, 2020 and apply to all
employees in the Department. The revised Rules, at Section 16,
outline the required information that shall be required in a sole
source procurement request to support the justification. The Rules
further require the request to include: (1) a summary of information
detailing the costs of using an alternative good or service or of not
making the purchase, and (2) a cost analysis explaining why the
price offered from the vendor is fair and equitable. The Rules require
the Procurement Unit to negotiate the most favorable price, terms,

and conditions for the sole source procurement.



D AGREE. IMPLEMENTATION DATE: MAY 2020.

The State Court Administrator's Office agrees with the
recommendation and revised the Procurement Fiscal Rules and
Procedures earlier this year. The revised Rules were approved by the
Chief Justice with an effective date of May 1, 2020 and apply to all
employees in the Department. The revised Rules, at Section 16,
require the Procurement Unit to publish the sole source procurement
on the electronic bid system for review by the public for 14 calendar
days. The Rules further require that if one or more responses are
received from qualified and responsible vendors who can meet the
specifications identified in the notice, and who are not otherwise
prohibited from bidding on the contract, the sole source

procurement method shall not be used.
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PROCUREMENT CARDS

Staff at the SCAO are allowed to use procurement cards (P-cards) to
make purchases that do not require a formal procurement process (i.e.,
generally goods under $10,000 and services under $25,000). This can

include expenses such as:

Office supplies and equipment

Travel expenses, such as hotels

Registration fees for conferences and trainings

Reserving rooms and catering services for hosting conferences and

trainings

During our audit, there were a total of 90 P-cards that were active for
at least part of the audit review period. Of these cards, 67 were issued
to specific staff for their own individual use, while 23 were issued to a
work unit (e.g., Human Resources P-card, Information Technology P-
card) for use by various staff within that work unit. The SCAO reported
that, in Fiscal Year 2018, it began to increase the number of P-cards
issued to specific individuals, citing that this would ease administrative
burdens and hold purchasers more accountable because all cards will
be tied directly to one person, as opposed to a group of people or work
unit. For Fiscal Years 2017 through 2020, SCAO staff made almost
10,000 P-card purchases totaling about $3.5 million, as shown in
EXHIBIT 2.10.



EXHIBIT 2.10. SCAO PROCUREMENT CARD PURCHASE TOTALS

FISCAL YEARS 2017 THROUGH 2020!

Number of
Fiscal Year HIBEE o Amount
Purchases

2017 2,075 $630,000
2018 2,510 $848,000
2019 2,760 $1,134,000
2020 2,630 $897,000
Total 9,975 $3,509,000

SOURCE: Office of the State Auditor analysis of report pulled from the Citibank Citi®
Card reporting system.

!"Through April 2020, when the data was pulled for testing.

HOW WERE THE RESULTS OF THE AUDIT
WORK MEASURED?

The Green Book [Principle 10.12-14] states that management should
consider segregation of duties as part of its internal control design to
prevent fraud, waste, and abuse. Segregation of duties involves the
separation of activities including authority, custody, and accounting
operations. Practically, this means that separate positions should be
responsible for making, approving, and recording purchases. Although
the SCAO is not governed by the Green Book, it is considered to be a
best practice for establishing internal controls and has been adopted by

the Executive Branch at the state level.

Section 2.2 of the Judicial Fiscal Rules requires staff, including SCAO
staff, to maintain a detailed receipt or merchant/vendor invoice for each
purchase on the credit card statement. The budget authority, a position
that varies by division or budget, from the administrative assistant to

the division director, is required by rules to review, date, and sign the
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disbursement documentation (i.e., credit card statement) for compliance
with Judicial Fiscal Rules, Chief Justice Directives, contractual
agreements, invoice terms, budgetary guidelines, and applicable

statutes.

WHAT PROBLEM DID THE AUDIT WORK
IDENTIFY AND WHY DOES IT MATTER?

We tested a statistically valid random sample of 100 SCAO P-card
purchases made during Fiscal Years 2017 through 2020 and totaling
almost $405,000 (12 percent of the total amount spent on P-cards
during this period) to determine if these purchases complied with
Judicial Fiscal Rules and were consistent with best practices related to

internal control.

Overall, we identified issues with the approvals for 30 of the 100
purchases (30 percent) we reviewed; these 30 purchases totaled more
than $49,500. Specifically, we found:

23 P-card purchases (23 percent) totaling more than $45,600 were
approved by the same individuals whose cards were used for the
purchases. Although these individuals were “Budget Authorities”
who, under Judicial Fiscal Rules are authorized to approve
purchases, approving one’s own purchase is not consistent with best
practices or an appropriate segregation of duties. Based on the
information from our sample, we can estimate with 95 percent
confidence with the most likely statistical projection that the total
amount of purchases approved by the same individual who made
them is about $807,100.

5 P-card purchases (5 percent) totaling more than $3,200 where it
was not clear whether the purchases had been approved. For all five
purchases, the SCAO pointed to markings on one of the related
documents, such as a receipt, and stated the markings were the
approving signature. However, these markings were not legible and
there was no date on four of them to indicate that the markings were



intended to be an approval signature. Based on the information from
our sample, we can estimate with 95 percent confidence with the
most likely statistical projection that the total amount of purchases

made without a legible indication of approval is about $175,500.

2 P-card purchases (2 percent) totaling about $600 that did not
include any signature from the budget authority. Therefore, it
appears these purchases were not reviewed and approved for
appropriateness. Based on the information from our sample, we can
estimate with 95 percent confidence with the most likely statistical
projection that the total amount of purchases made without
indication of approval is about $70,200.

In total, we estimate using the most likely error rate, with 95 percent
confidence, that about $1,052,700 in purchases made during our audit
period were both made and approved by the same individual, or the
documentation to indicate approval was neither legible nor present.
When there is no segregation of duties or when review procedures are
not followed, we cannot be certain that the controls the SCAO has put
in place are functioning as intended and lowering the risk of

unnecessary or unreasonable purchases.
WHY DID THESE PROBLEMS OCCUR?

Although Judicial Fiscal Rules require that all P-card purchases be
approved by the budget authority, which is demonstrated by a signature
and date on the monthly credit card statement, the SCAO has not
established written policies or provided consistent direction to staff for
how this rule should be implemented within the office. Specifically,
although the accounting and budget teams maintain a list of budgetary
authorities, the SCAO has not specified which positions across the
organization should be considered “budget authorities” and, therefore,
are responsible for approving purchases, nor has it specified that an
individual cannot approve their own purchases. In addition, the SCAO
has not provided guidance on how and where approvals should be

documented to ensure consistency across the organization. Instead, each

AN
o)

FOLIdNV 4LV.ILS OAVIOTOO dHL 40 LYOddd



AN
A

STATE COURT ADMINISTRATOR'S OFFICE, PERFORMANCE AUDIT - NOVEMBER 2020

division and unit within the SCAO has different practices for reviewing
and approving purchases made on P-cards. For example, in one
division, the administrative assistant makes purchases and the division
director reviews and approves the P-card statement. However, in
another division, the administrative assistant has been told by the
division director to make purchases, but the administrative assistant is

also responsible for reviewing and approving the P-card purchases.



RECOMMENDATION 5

The State Court Administrator’s Office should improve controls over
the use of procurement cards by establishing written policies on which
positions can serve as a “budget authority” and are authorized to
approve procurement card purchases, taking into consideration the
appropriate segregation of duties and how and where approvals should

be documented.

RESPONSE

STATE COURT ADMINISTRATOR’S
OFFICE

AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office agrees with the
recommendation and has developed Fiscal Rules and Procedures
covering Commercial Cards that were approved by the Chief Justice in
November 2020 and apply to all employees in the Department. The
Rules, at Section 4, require the Administrative Authority (Division
Directors at the State Court Administrator's Office) to review, sign, and
date the statement for each cardholder and card custodian indicating

approval of transactions.

Furthermore, the State Court Administrator's Office will develop clear
guidance regarding budget management to include who can serve as a
budget authority.
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SCAO ADMINISTRATIVE
FRAMEWORK

The Colorado Constitution establishes the Supreme Court, led by the
Chief Justice, as the executive head of Colorado’s judicial system and
provides it with the authority to appoint a court administrator and any
other personnel necessary to administer the courts [Colorado Const.,
Art. VI, Sec. 5(2 and 3)]. To assist in administering the operations of
the courts, the Supreme Court has established, within the Department,
the SCAO, headed by a State Court Administrator [Section 13-3-101,
C.R.S].

The SCAO operates within a governance framework established in rules
promulgated by the Supreme Court, including Judicial Department
Personnel Rules and Judicial Fiscal Rules, as well as written Chief
Justice Directives, such as a Code of Conduct that all Department

employees must follow.

The SCAO, under the authority of the State Court Administrator, is
responsible for providing centralized policy guidance to courts on
Supreme Court requirements and developing and implementing
standards and guidelines for Department staff to facilitate operations
under those requirements. In particular, Chief Justice Directive 04-02
(effective as of September 2007) states that, generally, all Department
personnel shall comply with the fiscal policies and procedures
established by the State Court Administrator.

HOW WERE THE RESULTS OF THE AUDIT
WORK MEASURED?

The Code of Conduct implemented by the Supreme Court for the
Department states, “It is essential to the proper functioning of the State
that all employees of the Judicial Department observe high standards of
conduct to maintain professionalism in the workplace and public

confidence in the integrity and independence of the judicial system” and



“la]void impropriety or any activity that gives the appearance of
impropriety.” In addition, the Code of Conduct provides that staff
should demonstrate high standards of integrity and honesty, and should

always use state resources, time, property, and funds prudently.

Judicial Fiscal Rules state that, “All parties involved in the negotiation,
performance, or administration of the Judicial Department’s purchases,
acquisitions, and contracts shall act in good faith and in accordance
with the Colorado Judicial Branch Code of Conduct” [Section 1.1] and
that employees shall not “[u]se state time, property, equipment, or

resources for private gain, monetary or otherwise” [Section 1.1.2.3].

The Green Book defines internal control, in part, as a process
implemented by an agency’s management to provide reasonable
assurance that the objectives of the agency will be achieved, including
the objectives of operating efficiently and effectively and with
accountability. Although the SCAO is not required to follow the
standards established in the Green Book, they are considered a best
practice for establishing internal controls and include principles and
components that, if enacted by an entity’s oversight body, management,
and other personnel, provide “reasonable assurance that the objectives
of an entity will be achieved” [OV1.01]. The Green Book notes that an
entity’s internal controls comprise “the plans, methods, policies, and
procedures used to fulfill the mission, strategic plan, goals, and
objectives of the entity,” serve as “the first line of defense in
safeguarding assets,” and help the entity “achieve desired results
through effective stewardship of public resources” [OV1.03]. Key
Green Book principles relevant to the issues identified in this audit

include:

DEMONSTRATE COMMITMENT TO INTEGRITY AND ETHICAL VALUES
(PRINCIPLE 1). “The oversight body and management should
demonstrate a commitment to integrity and ethical values” [1.01].
This includes setting a tone at the top and throughout the
organization that stresses the importance of these values through
management’s directives, attitudes, and behavior [1.02], and
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establishing and adhering to standards of conduct that communicate
expectations for all levels of the organization [1.06 and 1.09].

ESTABLISH STRUCTURE, RESPONSIBILITY, AND AUTHORITY
(PRINCIPLE 3). “Management should establish an organizational
structure, assign responsibility, and delegate authority to achieve the
entity’s objectives” [3.01]. This includes developing and assigning
responsibilities in a manner that addresses risks [3.02] and ensuring
that lines of authority are defined and communication flows down,
across, and up all levels of authority [3.04].

DESIGN AND IMPLEMENT CONTROL ACTIVITIES (PRINCIPLES 10 AND
12). Management should “design control activities to achieve
objectives and respond to risks” [10.01], and “implement control
activities through policies” [12.01]. This includes assigning control
activities at the proper levels [10.07], as well as establishing
adequate segregation of duties [10.13]. Responsibilities should also
be documented [12.02], and the organization should conduct
periodic reviews of control activities [12.05].

Statute [Section 13-3-105(4), C.R.S.] states that, “To the end that all
state employees are treated generally in a similar manner, the [SJupreme
[Clourt, in promulgating rules as set forth in this section, shall take into
consideration the compensation and classification plans, vacation and
sick leave provisions, and other conditions of employment applicable to

employees of the executive and legislative departments.”



WHAT PROBLEMS DID THE AUDIT WORK
IDENTIFY?

Throughout this audit, we identified problems with the SCAQO’s
oversight of and accountability for its human resources and financial
services functions that raise questions about the efficacy of the SCAO’s
system of internal control, including, in particular, its culture of
accountability. These problems also raise questions as to whether the
SCAO has acted in a way to maintain public confidence in the
Department and demonstrate good stewardship of state funds. We
applied relevant provisions of the Judicial Code of Conduct,
Department rules, and the Green Book’s Principles of Internal Control
to actions taken by the SCAO during our audit review period and
identified numerous instances where the SCAQ’s actions were not

consistent with these provisions. Specifically, we found:

APPEARANCE OF IMPROPRIETY. The former State Court Administrator
began the process of entering into a sole source contract with a former
SCAO employee within days of the former employee’s resignation. The
contract, worth $530,000 per year for up to 5 years and not to exceed
a total of $2.75 million, was to provide internal leadership training for
the Department. This former employee created their leadership training
company while still employed by the SCAO. Further, at the time this
employee tendered their resignation, the SCAO had paid at least
$21,800 during Fiscal Years 2017 and 2019 to send this individual to
four leadership conferences and trainings, which provided the former
employee with knowledge valuable to their company, using state funds.
Contracting with an employee who had recently resigned to provide
services developed by training paid for by the SCAO has the appearance
of impropriety, which is prohibited by the Judicial Code of Conduct.

This matter is discussed further in the fourth finding.
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FAILURE TO ESTABLISH STRUCTURE, RESPONSIBILITY, AND AUTHORITY.
We identified several areas during the audit where SCAO management
had not assigned responsibility or delegated authority in a manner that

appeared appropriate to achieve its objectives. Specifically:

CONTRACTS. Judicial Fiscal Rules require the State Court
Administrator to be the signature authority for all SCAO contracts
[Section 1.4.1.3]. However, we found that the former SCAO Chief
of Staff signed on behalf of the State Court Administrator for nearly
half of the contracts we sampled. Specifically, the former SCAO
Chief of Staff signed five contracts on behalf of the State Court
Administrator between April 2017 and February 2018. Judicial
Fiscal Rules permit the State Court Administrator to delegate the
authority to sign contracts “in limited circumstances” [Section
1.4.1.5]; however, the SCAO has not established those
circumstances when such delegation would be appropriate.

APPROVALS. First, although Judicial Fiscal Rules require the “budget
authority” to review, date, and sign disbursement documentation,
the SCAO has not defined which positions should be considered a
“budget authority.” As a result, we found wide variation between
divisions as to which staff had been designated as the “budget
authority.” For example, in one division, the Division Director was
considered the budget authority. However, in another division, an
administrative assistant had been appointed as the budget authority,
and was tasked with approving the purchases for that division,

including purchases made by their supervisor.

Second, during Fiscal Years 2017 through 2020, the SCAO granted
25,520 hours of paid administrative leave to employees. Of this
amount, 6,090 hours were approved as part of VSI contracts the
SCAO entered into with 10 employees as part of a staffing
reorganization announced by the former State Court Administrator.
These agreements cost the SCAO more than $518,000 in salaries
and benefits paid out to these individuals. We found, however, that

these agreements were not prepared or reviewed by the SCAQO’s legal



team or other members of SCAO senior management who were
listed as required signatories on the contracts. The VSI contracts
were signed only by the former State Court Administrator.
Ultimately, the SCAO refilled seven of the 10 positions when the
reorganization did not occur, indicating the money spent on these
VSI contracts may not have been a prudent use of state funds. This

matter is discussed further in the first finding.

Finally, the SCAO has not established any limits or guidelines for
approving staff use of paid administrative leave, and administrative
authorities or delegates at all levels of the organization are allowed
to grant administrative leave with limited oversight. This matter is

discussed further in the second finding.

FAILURE TO DESIGN AND IMPLEMENT CONTROL ACTIVITIES. We
identified several areas during the audit where the SCAO had not
designed or implemented sufficient control activities (i.e., the policies,
procedures, and mechanisms that enforce management’s directives and
mitigate risks) that are commonly established as part of an effective

control system. Specifically:

SEGREGATION OF DUTIES. We found that 23 of the 100 purchases
(23 percent) in our sample totaling over $45,600 were approved by
the same individual who made the purchase. The SCAO had not
established policies or procedures requiring that purchases be
approved by someone other than the individual making the

purchases. This matter is discussed further in the fifth finding.

DOCUMENT RETENTION. We found that the SCAO did not retain
documentation regarding personnel records and paid administrative
leave awards. Specifically:

For four employees who had been granted a large amount of
administrative leave, the SCAO had to change how it had
categorized the reason for the leave after they were unable to
locate documentation to support the original categorization.
That is, the SCAO had originally reported that the leave was
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granted for employee settlements, but later changed its response
and said that, instead, the leave was granted for either
disciplinary investigations (2 instances) or discretionary reasons

(2 instances).

For 10 cases where large amounts of leave were granted, the
SCAO could not clearly categorize the leave without more
research. For instance, two cases initially listed as “Workers’
Compensation” cases, were subsequently re-labeled as “medical
leave” and leave taken under the Families First Coronavirus
Response Act, but not certified FMLA cases.

For two disciplinary investigation cases, the SCAO does not have
any documentation related to these cases, such as the allegations,
complaints, outcomes, or any actions taken as a result of the
investigations. This matter is discussed further in the third
finding.

During Fiscal Years 2017 through 2020, the SCAO granted
25,520 hours of paid administrative leave. Of this paid leave:

2,650 hours were approved as part of settlement agreements
with two former SCAO employees. The SCAO lacked
transparency in the documentation of these settlements
because the contracts did not contain the dollar amounts for
the settlement (i.e., pay and benefits received for this leave),
and Judicial Personnel Rules are silent on the use of paid
administrative leave for settlements. These 2,650 hours
equated to $160,000 in salaries and $22,600 in paid time off.
This matter is discussed further in the second finding.

13,710 hours were approved under Judicial Personnel Rules
governing discretion to grant paid administrative leave. For
3,600 of these hours (26 percent), there were no records of
the reasons the staff members were awarded the leave. More
than 100 instances occurred where employees received 1,060

hours above the calculated normal amount granted to staff.



This included one employee who received a total of 200
hours of paid administrative leave in Fiscal Year 2017 and
another who received 160 hours in Fiscal Year 2018—there
was no documentation to explain why these employees were
granted the large amounts of leave. This matter is discussed
further in the second finding.

3,070 hours were approved for disciplinary investigations
related to nine employees. For two of the nine employees, the
SCAO could not provide any documentation to verify that
the more than 800 hours of paid administrative leave granted
to these employees was due to investigations, although the
SCAO did have documentation indicating that these
employees separated from the SCAO to forego disciplinary
proceedings. Therefore, we could not determine if these
hours were spent appropriately. This matter is discussed

further in the second finding.

At least two SCAO employees used computers for work that
were not approved by the IT division and were not connected to
the SCAO network, after being asked not to do so. One of the
individuals continued to use a MacBook that was not connected
to the network, even though it was the property of the SCAO.
When this employee left the SCAO, their MacBook hard drive
was wiped clean and the SCAO no longer had the records that
had been on it. The other employee used a personal MacBook
that was also not connected to the SCAO network. When this
employee left the SCAQ, they took their MacBook and all of the
information that it contained with them. As a result, information
related to settlements and disciplinary investigations may have
been lost.

Employees responsible for the retention of documents related to
Family and Medical Leave cases stored documents on their local
drives that were not backed up to the SCAO network. As a
result, for 10 of the 135 FMLA cases (7 percent) approved during
Fiscal Years 2017 through 2020, the SCAO could not
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demonstrate that the employees were eligible for the 1,800 hours
of FML approved, or in some cases, that the employees were
eligible for FML at all. These employees were allowed to use
extended sick leave, rather than PTO, for the time they were out.
Extended sick leave can only be used in FML cases and if these
employees were not actually eligible for FML, then it should not
have been used. Instead, the employees would have had to use
their accrued PTO rather than allowing them to retain the PTO
for other uses or have it paid out upon separation. This matter
is discussed further in the third finding.

For 12 FMLA cases, the SCAO was eventually able to provide
all required supporting documentation that we requested.
However, it took the SCAO 6 weeks to locate the necessary
information because it was not maintained in a central location
and the employees who knew where the documents could be
found no longer worked at the SCAO.

The SCAO spent about $91,900 on leadership trainings during
Fiscal Years 2017 through 2020, but did not have sufficient
documentation to indicate how these expenses benefitted the
SCAO or to show that they were reasonable or an appropriate
use of state resources. Further, only two of the employees who

were identified as having attended these trainings were still with
the SCAOQ as of September 2020. Specifically, the SCAO spent:

$55,000 for seven employees on the executive team to attend
a leadership course at the University of Virginia. The only
documentation the SCAO had related to this course were
emails between staff and the course administrator clarifying
details on amenities. There was no documentation justifying
how this leadership course would benefit the SCAO.

$27,700 for two employees to attend three leadership
conferences in New York City over three consecutive years.
The only documentation the SCAO had related to these

charges was the receipt for the conference registration.



$5,000 for a 1-day leadership training session for the
“executive team.” Neither the receipt for the registration nor
the statement detail indicate exactly what the training was
for or how many people attended.

$4,200 for an employee to receive leadership coaching. The
only documentation the SCAO had related to this charge was
a credit card receipt for the registration.

In total, all of these examples show a lack consistency with internal
control principles related to the importance of management
demonstrating a commitment to integrity and ethical values and setting
a tone at the top and throughout the organization that stresses the

importance of these values.

WHY DID THESE PROBLEMS OCCUR?

Judicial Personnel Rules [Rule 6.A.3] provides the State Court
Administrator with broad decision-making authority for the SCAQO,
which includes the responsibility for setting the tone for the
organization. During this audit, we identified multiple actions taken by
the former State Court Administrator that were problematic. They were
able to take those actions, in part, because of a lack of an effective

system of controls governing SCAO operations, including:

JubiciAL RULES, POLICIES, AND PROCEDURES. Although there are
Judicial rules related to human resources and financial services, these
rules are generally broad and as of October 2020, the SCAO had not
developed sufficient policies and procedures detailing how to implement
these rules within the organization. For example, Judicial rules allow
“administrative authorities” to grant paid administrative leave to
employees “for reasons determined to be for the good of the [S]tate.”
However, the rules do not specify, and the SCAO has not established
any policies and procedures to provide additional guidance to staff on

which employees are considered “administrative authorities” and,
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therefore, who would be authorized to grant administrative leave. In
addition, rules do not specify, and the SCAO has not established any
guidelines on, appropriate reasons for granting administrative leave or

limits on the amount that can be granted.

Similarly, Judicial Fiscal Rules require that a “budget authority” must
approve purchases, but they do not define, and the SCAO has not
specified, which positions should be considered a “budget authority.”
SCAO staff informed us that the position responsible for these
approvals can vary from the division director to an administrative
assistant. Further, the Judicial Fiscal Rules do not indicate the manner
in which purchases should be approved by the budget authority; some
purchases have initials and dates on each receipt, some on the P-Card
statement, and there is not always an indication that the signature is

granting approval.

Either providing more detail in Judicial rules, or developing policies and
procedures with guidance on how to implement the rules would help
provide the SCAO with reasonable assurance that the objectives of the
agency will be achieved. This includes the objectives of operating
efficiently and effectively, with accountability, and helping ensure
consistent application of the rules across the organization. The
Executive Branch has established State Fiscal and Personnel Rules that
all state agencies must follow. State agencies are also responsible for
establishing their own policies and procedures to provide guidance to
staff on how to implement the rules. In Fiscal Year 2020, the SCAO
began updating Judicial rules and establishing procedures related to
procurement, travel, and P-cards. Our review of the revised Judicial
Procurement Rules showed changes that would improve controls for
sole source procurements. These changes included detailing what
information must be provided in the written justification (e.g., price-
cost analysis), requiring review by the procurement unit before a sole
source request is reviewed by the State Court Administrator, and
publishing the sole source request on a public website for 14 days. As
of May 2020, the revised Judicial Procurement Rules had been finalized,



while as of October 2020, revisions to the Judicial Fiscal Rules related

to P-cards were still awaiting final approval by the Chief Justice.

MONITORING ACTIVITIES. The SCAO has not implemented sufficient
monitoring activities to ensure that controls within the organization are
working properly. Specifically, the SCAO has not established clear
expectations for staff related to supervisory review of key administrative
functions, such as expenditures and administrative leave use. For
example, the SCAO does not have a process for periodically reviewing
expenditures to ensure that all of the necessary information and
approvals related to the expenditure have been documented. In
addition, the SCAO does not track the amount of administrative leave
that is being used within each division and across the organization, nor
does it review personnel files to ensure that required documentation has
been properly retained. Principle 16 in the Green Book states that
“Im]anagement should establish and operate monitoring activities to
monitor the internal control system and evaluate the results” [16.01].
This includes establishing a baseline from the current state of the
system, continuously monitoring, and then evaluating results. Because
the SCAO has not implemented key controls discussed previously, it

does not have a baseline from which to monitor how it is operating.

Additionally, the SCAO has not routinely used its internal audit
function to help monitor control activities within the SCAO. Instead,
the internal audit division primarily conducts audits at the judicial
districts and only looks at SCAO functions if directed by management.
According to the SCAO, the only internal audits conducted on SCAO
operations within the past 4 years were specific to the travel and

spending of a single employee that were called into question.

WHY DO THESE PROBLEMS MATTER?

Because the SCAO has not established an effective system of internal
controls, it has not been transparent in some of its activities and cannot

always demonstrate good stewardship of public funds. For example:
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By approving the justification for a sole source contract that could
be worth as much as $2.75 million for an employee who had
resigned only days before the approval, the SCAO degrades the
public trust in an open and equitable solicitation process.

By granting large amounts of administrative leave for employees, the
SCAO is not demonstrating good stewardship in its use of public
funds. Employees are being paid for not working while still accruing
the leave they receive as an employment benefit. Further, this is
compounded by the fact that Department employees accrue, on
average, 25 percent more PTO and extended sick leave each month
than leave accrued by employees in the Executive Branch. On
average, Department employees are authorized to retain a maximum
accrual amount that is 14 percent higher than the Executive Branch
allows. In an effort to treat all state employees in a similar manner,
statute requires the Chief Justice to take into consideration what the
Executive and Legislative Branches offer their employees with

respect to compensation and leave.

Leaving administrative leave to the discretion of the State Court
Administrator or delegated authorities without any limitations on
the amount of leave that can be approved or for what purposes can
lead to excessive use of administrative leave across the organization.
In addition, employees who use administrative leave in place of their
accrued PTO will receive a larger payout for their unused PTO upon

separation.

There is a lack of transparency when the SCAO uses administrative
leave to compensate employees under voluntary separations and
settlements, which can lessen the public trust. The cost of these
agreements is hidden to the public, as there is no dollar value directly
stated in these agreements. In our audit work, in order to calculate
the cost of these agreements, we had to request and review payroll
and benefit information that would not be accessible to the public.



A lack of segregation of duties results in staff approving their own
purchases, which creates a risk of purchases not being made for the

benefit of the organization and possibly for personal gain.
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RECOMMENDATION 6

The State Court Administrator’s Office (SCAO) should implement an
effective system of internal control that fosters a culture of integrity,

ethical values, and accountability by:

A Implementing policies and procedures and continuing to update
Judicial Rules as necessary, to ensure that collectively, they provide
sufficient direction to staff on the human resources and financial
services functions discussed throughout this report, and detail how

staff are to implement Judicial rules within the organization.

B Implementing monitoring activities to ensure that controls within
the organization are working properly, which should include
conducting routine supervisory reviews of key administrative
functions, such as expenditures and administrative leave use, and
routinely using its internal audit function to monitor controls within

the SCAO itself.

RESPONSE

STATE COURT ADMINISTRATOR’S
OFFICE

A AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office acknowledges the issues
identified in the audit regarding the prior internal control
environment. The current State Court Administrator fully
understands and accepts the fiduciary responsibility associated with
administering the Office. To this end, and with the support of the
Supreme Court, the Office is operating within a set of core values to
demonstrate integrity and ethical administration and use of public

funds.



The Office has continued the work on implementing and updating
rules and policies to strengthen internal controls to mitigate risks
and ensure the appropriate use of public funds. These actions
include the ongoing effort to develop, update and improve policy
and procedure guidance related to financial and personnel issues

necessary for the Department.
AGREE. IMPLEMENTATION DATE: JULY 2021.

The State Court Administrator's Office believes the internal audit
function serves an important role in the overall internal control
environment and agrees with the recommendation. The Office will
implement monitoring activities to ensure the internal control

environment is appropriate and effective.
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Letter from Chief Justice Brian D. Boatright
to all Colorado Judicial Department
employees interpreting the Colo. Office of the
State Auditor’s Fraud Hotline Investigation
Report, February 7, 2022; and Colo. Office of
the State Auditor, EXECUTIVE SUMMARY OF
FRAUD HOTLINE INVESTIGATION REPORT,
February 4, 2022.



Supreme Court of Colorado

2 East 14" Avenue
Denver, CO 80203
(720) 625-5410
BRIAN D. BOATRIGHT
CHIEF JUSTICE

SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

February 7, 2022

Justices, Judges, and Judicial Department Personnel,

| want you all to hear directly from me regarding the results of the Office of the State Auditor’s
(“OSA”) Fraud Hotline Investigation. The OSA concluded its investigation last Friday and
provided me with an Investigation Report and an Executive Summary. | have summarized the
process and conclusions below.

In April 2019, the OSA received an anonymous letter alleging that the State Court
Administrator’s Office (“SCAQO”) was misusing public funds, that certain SCAO employees were
committing FMLA fraud, abusing paid time off, and that certain SCAO employees were being
paid but not working. The OSA referred the allegations to former Chief Justice Coats, who was
provided the option of having the Judicial Department investigate the allegations on its own,
conducting a joint investigation with the OSA, or requesting that the OSA conduct the
investigation independently. Chief Justice Coats asked the OSA to conduct the investigation
independently and committed the Judicial Department to fully cooperate with the
investigation, which it did.

In July 2019, a news media investigation raised questions about the training contract awarded
to The Leadership Practice, LLC, a company owned by former Chief of Staff Mindy Masias.
Based upon information learned at that time, Chief Justice Coats authorized the OSA to expand
its investigation into the procurement process and this contract award.

While the COVID pandemic certainly delayed the investigation, the people of Colorado have
been well-served by the OSA’s careful and deliberative approach. The OSA reviewed over
16,000 documents and interviewed 11 current and former Judicial Department employees,
including former State Court Administrator Chris Ryan and former Chief Justice Coats. Every



current Judicial Department employee who was asked to cooperate with the investigation did
so.

As a result of the investigation, the OSA is referring four former SCAO employees to law
enforcement for additional investigation to determine whether or not criminal charges should
be filed against them. The decision to refer matters to law enforcement was made by the OSA,
not the Judicial Department. The OSA is not referring any current Judicial Department
employee or any current or former judicial officer to law enforcement.

THREE IDENTIFIED ISSUES

The OSA determined that three issues required a report to law enforcement under its Fraud
Hotline statute. § 2-3-110.5(3)(c)(IV), C.R.S. | must emphasize that this is not a determination
that laws were broken, nor does it mean that criminal charges will be filed. It means only that
under Colorado’s Fraud Hotline statute, the OSA determined the evidence it found in the
investigation required the agency to submit a report to law enforcement.

First, the OSA found evidence that two former SCAO employees, Mindy Masias and Eric Brown,
were conducting paid work for an outside employer while not appropriately accounting for Paid
Time Off in our leave system. The OSA found evidence that this resulted in both employees
receiving state compensation while being paid for work by an outside employer. The OSA
concluded that “there is at least some evidence of occupational fraud and/or misuse of public
funds that would require a report to law enforcement in connection with outside employment
activities conducted by both Ms. Masias and Mr. Brown.”

Second, the OSA found evidence that the settlement agreement for a former SCAO employee —
referred to anonymously in the agency’s Executive Summary as “SCAO Employee #1” —
warranted a referral to law enforcement. Chris Ryan, Mindy Masias, and Eric Brown negotiated
the settlement agreement with this former SCAO employee. Former Chief Justice Coats was
not informed or consulted regarding the settlement. The OSA concluded that “there is at least
some evidence of occupational fraud, apparently illegal transactions, and/or misuse or
embezzlement of public funds or property in connection with SCAO Employee #1’s settlement
agreement, which would require a report to law enforcement as it concerns SCAO Employee
#1, Mr. Brown, Ms. Masias, and Mr. Ryan.”

Third, the OSA investigated the procurement and contracting process for the leadership
training contract that was awarded to Ms. Masias’s company, The Leadership Practice. In
relation to the allegations that the contract was a “quid pro quo” arrangement in which Ms.
Masias was promised a contract in exchange for her signing a resignation agreement that
ensured her silence on alleged misconduct by judges and staff in the Department, the OSA
“found some evidence that Ms. Masias requested the promise of a contract before resigning.
However, the OSA did not obtain evidence that Ms. Masias was promised a contract for such
services prior to her signing a Resignation Agreement and Release of Claims.” The OSA found
evidence that Mr. Brown and Ms. Masias attempted “to influence the [Request for Proposals],



sole source contract, and related processes in favor of Ms. Masias, and ultimately resulting in
the award of a sole source contract to Ms. Masias.” The OSA determined that this evidence
requires a report to law enforcement with respect to Mr. Brown and Ms. Masias. This referral
does not include any current Judicial Department employee or any current or former judicial
officer. The OSA did not take a position on whether fiscal rules were violated in the contracting
process or whether there were any ethical or code of conduct violations.

The Department terminated the leadership training contract at the direction of Chief Justice
Coats less than two days after he first learned of information that Mr. Ryan and others withheld
from him, and the Department made no payments under it.

Regarding the other issues investigated, the OSA did not find evidence of FMLA fraud or misuse
of state funds in the form of paid administrative leave other than what I've identified above.

GOING FORWARD

The Executive Summary, which omits confidential and privileged information, is available on the
Judicial Department’s website to anyone who wants to review it directly. We are working to
provide the full Investigation Report to the investigators for other pending investigations.
Please understand that | will not be able to comment further on the OSA’s report or the issues
that have been referred to law enforcement, but we will continue to cooperate fully with any
further investigation.

The OSA’s investigation and report are helpful in continuing to improve the Department’s policies
regarding leave and contracting, and the Department has, since 2019, implemented several
changes to the personnel and fiscal rules to improve operations. We continue to look for ways
to improve further.

Sincerely,

&m@@ 74



To: The Honorable Brian D. Boatright
Chief Justice
Colorado Supreme Court

From: Kerri L. Hunter, CPA, CFE
State Auditor
Colorado Office of the State Auditor

Date: February 4, 2022

Executive Summary of Fraud Hotline Investigation Report

On April 15, 2019, the Office of the State Auditor’s (OSA) Fraud Hotline (Hotline) received an
anonymous letter alleging fraud involving employees of the State Court Administrator’s Office
(SCAO), within the Colorado Judicial Branch. The Hotline’s statutes define fraud as “occupational
fraud or the use of one’s occupation for personal enrichment through the deliberate misuse or
misapplication of the employing organization’s resources or assets” [Section 2-3-110.5(1)(d),
C.R.S.]. When the OSA refers an occupational fraud allegation, the affected agency has the option
to conduct its own investigation, request the State Auditor’s participation in an investigation, or
request that the State Auditor conduct the entire investigation [Section 2-3-110.5(3)(b), C.R.S.]. On
May 29, 2019, Chief Justice Coats sent a letter to State Auditor Dianne Ray requesting that the
OSA conduct an investigation of the allegations and stating that the Judicial Branch would fully
cooperate.

Scope and Approach

The objective of the OSA’s investigation was to determine whether there was evidence of
occupational fraud, apparently illegal transactions, and/or misuse or embezzlement of public funds
or property, and whether a report to law enforcement would be required [Section 2-3-
110.5(3)(c)(IV), C.R.S.]. The OSA’s investigation was not a criminal investigation [Section 2-3-
110.5(1)(g), C.R.S.].

The OSA investigated occupational fraud allegations related to:

e Job protection obtained as a result of FMLA fraud.

e State compensation paid to Eric Brown (former Director, Human Resources Division), and
Mindy Masias (former Chief of Staff), while they were SCAO employees earning outside
consulting and speaking fees on state time.
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e Payments to senior SCAO staff who were not working.

e A sole source contract awarded to Ms. Masias (dba The Leadership Practice) to provide
leadership training after she left her SCAO employment.

Under the OSA’s Fraud Hotline statutes, “the state auditor has access at all times to all of the books,
accounts, reports, vouchers, or other records or information maintained by the agency that are
directly related to the scope of the investigation” [Section 2-3-110.5(3)(c)(I), C.R.S.]. After the
entrance conference on July 8, 2019, the OSA began requesting documents related to the
occupational fraud allegations. The Judicial Branch initially provided documents that they
determined to be relevant to the scope of the investigation. On July 24, 2019, the Judicial Branch
requested, and the OSA agreed to, an access agreement to “facilitate the OSA’s access to all records
and information directly related to the scope of the investigation while still preserving and protecting
any confidentiality, privilege, or other protection applicable to the records and information.” The
access agreement was executed on August 23, 2019.

After the access agreement was executed, at the request of attorneys for the Judicial Branch, the
OSA provided search terms related to the scope of our investigation; the OSA and the Judicial
Branch then discussed the final list of terms and agreed on the terms that would be used to query
emails and some other documents and information. Based on this list, Judicial Branch staff and their
attorneys then used software to identify and review the emails and some other documents and
information before providing them to the OSA.

Throughout the OSA’s investigation, the Judicial Branch and its attorneys were concerned about
protecting their attorney-client and other privileges. Documentation that the Judicial Branch and its
attorneys considered to be subject to attorney-client or other protections was not provided to the
OSA, but rather the OSA was allowed to view the documentation. The Judicial Branch also provided
the OSA with a log of emails and some other documents and information that the Judicial Branch
(1) determined to be not relevant to the scope of the investigation and withheld on the basis of
confidentiality and privilege protections, or (2) determined in consultation with the OSA to be
outside the scope of our investigation. The OSA made an independent assessment of the information
that the Judicial Branch provided and allowed the OSA to review. Since the OSA’s intention is not
to inadvertently waive the Judicial Branch’s privileges, the Judicial Branch and its attorneys were
granted multiple opportunities to review the report and executive summary and redact information
they identified as privileged, attorney work product, or subject to other legal protections.

Through the OSA’s investigation, the investigation team obtained and reviewed more than 16,000
Judicial Branch documents, including emails; obtained, reviewed, and analyzed documentation from
the National Center for State Courts; obtained and reviewed public information accessible online;
interviewed various Judicial Branch staff; and requested information from leadership training
vendors that expressed interested in the Judicial Branch’s 2019 Request for Proposals (RFP) for
leadership training but did not submit a proposal.

This Executive Summary summarizes the results of the OSA’s investigation but does not reference
all evidence supporting the OSA’s conclusions.
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Summary of Findings & Conclusions

Based on an examination and analysis of the information obtained and reviewed during the OSA’s
investigation, and based on the totality of the circumstances, the OSA made the findings and reached
the conclusions summarized below.

FMLA Job Protection

In response to the Judicial Branch’s assertion that information related to SCAO employees” FMLA
job protection is subject to confidentiality protections under law, the OSA is not providing details
in this executive summary about the FMLA-related evidence we obtained.

Based on the totality of the circumstances, the OSA did not find evidence of occupational fraud,
apparently illegal transactions, and/or misuse or embezzlement of public funds or property that
would require a report to law enforcement related to FMLA job protection.

Outside Employment

Ms. Masias and Mr. Brown were approved to perform outside employment work for the National
Center for State Courts (NCSC) so long as it was conducted on personal time. Nevertheless, in 2018
and 2019, Ms. Masias earned at least $17,200 and Mr. Brown earned at least $26,800 in state
salary while also conducting outside employment activities. The following table shows a breakout
of hours that Ms. Masias and Mr. Brown devoted to outside employment activities while also
getting paid their state salary.

Mindy Masias’s Outside Employment
Hours Conducted on State Time

Eric Brown’s Outside Employment Hours
Conducted on State Time

Leave Type Number of Outside Leave Type Number of Outside
Employment Hours Employment Hours
No paid leave used’ 21 No paid leave 643
used'

Med-Cert Paid Time 184 Other leave 42
Off/[’;dmm and other Paid Time OFf 1
leave
Total 205 Total 686

Source: Investigation team analysis of SCAQ leave, payroll, and human resources records and NCSC time sheets.
! Our assumption was that the employee could reasonably work up to 12 hours in the same day (i.e., 8 hours at
SCAO job plus up to 4 more hours in the evening on outside employment), so numbers only include time in
excess of 4 hours that the employee charged to outside employment activities on normal state business days.

2 Med-Cert refers to leave for employees who do not qualify for FMLA but have a medical certification. This
allows employees to use extended sick leave.

Based on the totality of the circumstances, the OSA concludes that there is at least some evidence
of occupational fraud, apparently illegal transactions, and/or misuse or embezzlement of public
funds or property that would require a report to law enforcement in connection with outside
employment activities conducted by both Ms. Masias and Mr. Brown.
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Paid Administrative Leave

SCAO Employee #1!

On April 12, 2018, SCAO Employee #1 was notified that they were the subject of a disciplinary
investigation related to inappropriate use of information they obtained through their position and
was placed on paid administrative leave.

SCAO Employee #1 allegedly had access to information that SCAO Employee #1 could have used
against Ms. Masias and Mr. Brown.

SCAO Employee #1 eventually separated from the SCAO and received 15 months of paid
administrative leave and severance based their annual salary, for a total of $143,000. Based on
settlement data the Judicial Branch provided for eight employees who received settlement
agreements from 2000 through 2017, SCAO Employee #1 received the highest amount the Judicial
Branch paid in administrative leave and severance.

Mr. Ryan was involved with the negotiation of SCAO Employee #1’s settlement and ultimately
approved the agreement. In addition, Mr. Brown and Ms. Masias handled certain aspects of SCAO
Employee #1’s disciplinary investigation and settlement themselves and without always involving
legal counsel, even though they had actual or potential conflicts of interest since they were targets
of SCAO Employee #1’s alleged misconduct. Mr. Brown acknowledged the potential conflict by
recusing himself from the SCAQO’s disciplinary investigation of SCAO Employee #1’s alleged
conduct, and there is evidence that Ms. Masias was concerned about information that SCAO
Employee #1 might have had in their possession. During the negotiations, Mr. Brown and Ms.
Masias acted contrary to the advice of the SCAO’s legal counsel. Mr. Ryan’s involvement could
have neutralized any influence from Ms. Masias and/or Mr. Brown, but there is evidence that Mr.
Ryan was a personal friend of SCAO Employee #1, and that he disregarded the SCAO counsel’s
perspective that a lower settlement amount would have been appropriate.

Based on the totality of the circumstances, the OSA concludes that there is at least some evidence
of occupational fraud, apparently illegal transactions, and/or misuse or embezzlement of public
funds or property in connection with SCAO Employee #1’s settlement agreement that would require
a report to law enforcement as it concerns SCAO Employee #1, Mr. Brown, Ms. Masias, and Mr.
Ryan.

Mindy Masias

In August 2018, Ms. Masias became the subject of an SCAO investigation that resulted in her
negotiating a resignation agreement, through which she received $19,400 in paid administrative
leave based on her annual salary and stayed employed through March 19, 2019. Although witnesses
provided differing versions of how the agreement was reached and what influencing factors may
have been present, the total amount paid under the agreement does not appear to be outside the
bounds of reasonableness. Based on the totality of the circumstances, the OSA did not find evidence
of occupational fraud, apparently illegal transactions, and/or misuse or embezzlement of public
funds or property that would require a report to law enforcement on the issue of paid administrative
leave for Ms. Masias.

!'The Judicial Branch reported to us that it is not authorized to disclose the name of the employee and/or the
circumstances of the employee’s separation from the Branch.
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David Kribs

In March 2019, Mr. Kribs became the subject of an SCAO investigation and was placed on paid
administrative leave. Mr. Kribs chose to participate in the SCAO’s Voluntary Separation Incentive
Program and negotiated an Agreement for Voluntary Layoff and Release of Claims. According to
this agreement, Mr. Kribs received $87,400 in paid administrative leave through September 30,
2019. Sources speculated that the timing of the SCAQ’s investigation of Mr. Kribs in relation to
Ms. Masias’s departure from SCAO employment created an impression that the two events could
have been connected, but the OSA did not find evidence to corroborate this theory. Based on the
totality of the circumstances, the OSA did not find evidence of occupational fraud, apparently illegal
transactions, and/or misuse or embezzlement of public funds or property that would require a report
to law enforcement on the issue of paid administrative leave for Mr. Kribs.

Leadership Training Contract

Ms. Masias ended her employment with the SCAO on March 19, 2019. Twenty days later, Ms.
Masias signed a contract between the Judicial Branch and her company, The Leadership Practice,
to provide leadership training. The OSA reviewed evidence associated with each phase of the
procurement and contracting process that resulted in this contract.

First, the OSA found that Ms. Masias had access to potentially damaging information about the
Judicial Branch. This information included notes about alleged sexual misconduct, discrimination,
and other misconduct by Judicial Branch staff and judges. Additionally, there is evidence that Ms.
Masias secretly recorded her conversation with former Chief Justice Nancy Rice, which included a
discussion about why Ms. Masias was not selected to be State Court Administrator when she
applied for that job.

Second, the OSA found evidence that before Ms. Masias resigned, and while Ms. Masias was the
subject of an SCAO investigation, Mr. Ryan reviewed proposed revisions to Ms. Masias’s job
description that would have made her head of the Judicial Branch’s leadership training. In addition,
multiple sources described two meetings in December 2018 and/or January 2019 (before Ms.
Masias resigned) during which Judicial Branch staff discussed the possibility of contracting with
Ms. Masias to provide leadership training.

Third, the OSA found some evidence that Ms. Masias requested the promise of a contract before
resigning. However, the OSA did not obtain evidence that Ms. Masias was promised a contract for
such services prior to her signing a Resignation Agreement and Release of Claims. Further, the
contract has since been terminated, and as of the date this report was published, Ms. Masias had
not received any public funds for services rendered under the contract. Additionally, the Judicial
Branch has taken the position that it will not voluntarily pay any outstanding invoices.

Still, the process by which Ms. Masias was awarded the sole source contract for leadership training
appears to have been flawed in several respects.

Solicitation Phase

The SCAO prepared an RFP to secure leadership training services. There is evidence that Mr. Brown
was initially involved with drafting an RFP for leadership training services despite having a potential
conflict of interest because of a personal relationship he had with Ms. Masias. In addition, there is
some evidence that Mr. Brown sought to influence the RFP process in a way that would ensure Ms.
Masias would receive the leadership training contract, including by inserting experience
requirements that were restrictive enough to preclude any other vendors from submitting bids. There
is also evidence that Mr. Brown shared information with Ms. Masias that may have conferred an
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advantage to her and that she may have used to inform the proposal she submitted in March 2019
to provide leadership training. Additionally, there appear to be lapses in the process, sufficient to
suggest that Ms. Masias and Mr. Brown were attempting to influence the process in Ms. Masias’s
favor.

Although 24 prospective bidders viewed the solicitation summary online and eight vendors
downloaded the solicitation documents, the Judicial Branch did not receive any proposals in
response to its RFP. Three of the vendors reported that they did not submit proposals because the
experience requirements were too restrictive, and two vendors reported that they did not submit
proposals because the RFP seemed to be tailored for another firm.

Award Phase & Sole Source Justification

The Judicial Branch never reissued the RFP after it closed without bids. Instead, the Judicial Branch
proceeded with a sole source contract to Ms. Masias.

Judicial Branch Purchasing Fiscal Rule 2.3 allows sole source purchases “when there is only one
product or service that will meet the Department’s need and there is only one vendor to provide
that product or service.” However, there is evidence that Mr. Brown began contemplating and
discussing the idea of entering into a sole source contract with Ms. Masias before the RFP was
issued. The sole source justification, which Mr. Brown drafted, and Mr. Ryan approved, did not
address why only Ms. Masias could meet the Judicial Branch’s needs, nor did it explain why other
available training vendors were not suitable to provide that service.

Further, Ms. Masias signed a contract to provide leadership training services 20 days after her
resignation. Shortly thereafter she began providing services under the contract, which had an initial
term of 5 years (June 3, 2019 through March 31, 2024) and was valued at $2.75 million (up to
$550,000 per year).

Post-Award and Administration Phase

The evidence indicates that, although Chief Justice Coats participated in an earlier meeting to
discuss preparing an RFP for leadership training services, it was not until July 2019 that he learned
of Ms. Masias’s secret recording of former Chief Justice Rice, and of the conversations about a
possible sole source contract with Ms. Masias. At that point, after consulting with the Supreme
Court, Chief Justice Coats recommended that the Judicial Branch withdraw from the sole source
contract.

Soon thereafter, the Judicial Branch notified Ms. Masias that it was terminating her contract. The
termination was effective August 19, 2019. By then, Ms. Masias had already submitted two invoices
totaling $133,000. The first invoice was for services rendered April 15,2019 through June 30, 2019.
The second invoice was for services rendered July 1, 2019 through July 15, 2019. The Judicial
Branch provided two signed versions of the same contract, one that Mr. Ryan signed on April 11,
2019, and a second that Mr. Ryan signed on June 3,2019. A legal analysis as to the Judicial Branch’s
contractual obligations and resulting liability was beyond the scope of the OSA’s investigation and
report, but if the April 11, 2019 contract is operable and binding, the Judicial Branch may have
some outstanding liability for services rendered.

Based on the totality of the circumstances, there is at least some evidence of occupational fraud,
apparently illegal transactions, and/or misuse or embezzlement of public funds or property in
connection with Mr. Brown’s and Ms. Masias’s apparent attempt to influence the RFP, sole source
contract, and related processes in favor of Ms. Masias, and ultimately resulting in the award of a
sole source contract to Ms. Masias. The evidence requires a report to law enforcement with respect
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to Mr. Brown and Ms. Masias. The OSA does not take a position on whether any fiscal or
procurement rules were violated in connection with the RFP and/or contract. Additionally, the OSA
does not take a position with respect to any ethical or code of conduct issues raised by the facts
uncovered during the OSA’s investigation. Instead, the OSA considered only whether a report to
law enforcement would be required under the circumstances.

Law Enforcement Report

Section, 2-3-110.5(3)(c)(IV), C.R.S., states that if an investigation of a Hotline allegation “finds
evidence of apparently illegal transactions or misuse or embezzlement of public funds or property,”
the State Auditor is required to report the matter to a law enforcement agency, a district attorney,
or the Attorney General, as appropriate. Based on the evidence we obtained, the OSA has concluded
that a report to law enforcement is required.
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STATEMENT FROM CHIEF JUSTICE BRIAN D. BOATRIGHT REGARDING
INVESTIGATION INTO LEADERSHIP SERVICES CONTRACT

Last year, the Colorado Supreme Court initiated an independent investigation
into highly-publicized allegations that a training services contract was
improperly awarded to former senior administrator Mindy Masias to prevent her
from disclosing alleged misconduct within the Colorado Judicial Department.

A special committee of leaders from the executive and legislative branches
selected RCT, Ltd. to conduct this investigation. No one from the Judicial
Department participated in the selection of RCT, which is led by former U.S.
Attorney for the District of Colorado Robert Troyer. RCT operated
independently of the Department, and the Department did not have any say or
control in the investigation process or in the findings of the investigation.

Today, we make public RCT’s full, unredacted investigation report. The report is

available here. https://www.courts.state.co.us/announcements/LeadershipServicesContract.cfm

(A separate independent investigation into allegations of harassment and
discrimination is forthcoming, and we look forward to also sharing those results
soon.)

Below I have spotlighted the investigation’s most important findings relative to
the public allegations, controversies, and speculations that have revolved around
these events for more than a year. But I urge everyone with an interest in the
Department’s future to read the report in full.

What the RCT Investigation Found: The Contract Was Not Awarded to
Prevent Disclosure of Allegations of Judicial Misconduct

Contrary to allegations made and repeated in news media coverage, Troyer and
his investigators concluded that the contract was not a “payoff” to silence Masias
from filing a discrimination lawsuit or revealing supposed evidence of judicial
misconduct:

From Report Page 43: “Of all the evidence we obtained, only one witness
([former State Court Administrator Chris] Ryan) asserts that the Contract
was approved to hide misconduct. Yet, there is overwhelming
countervailing evidence, and Ryan’s assertions are internally inconsistent
and contrary to his own behavior. Most importantly, [former Chief Justice]
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Coats had already tentatively agreed with the proposal to contract with
Masias at least three months before [former Human Resources Director
Eric] Brown presented the alleged “dirt” in his talking-points list.
Therefore, we conclude that the “dirt” did not motivate Coats’s thinking at
that time.”

The report also provides important clarity to the nature and role of the alleged
“memo” outlining Masias’ purported knowledge of misconduct:

From Report Page 19 - “Further, at no time did Brown or Ryan provide or even
suggest that they possessed a document purporting to detail “dirt” about the
Department. In fact, both Brown and Ryan did possess such a document. Indeed,
Brown authored that document prior to the meeting [with Coats] at Ryan’s
request. The document is not truly a ‘memo,” as it has been publicly characterized.
It is better characterized as a list of talking points... Neither Morrison, Coats, nor
Rottman ever saw a copy of Brown's talking points until July 2019 [after Ryan’s
resignation].”

That said, the report is appropriately critical of the Leadership Services Contract,
the environment that facilitated it, and the process by which it was awarded. We
acknowledge and accept those findings. It is important to note here that the
contract was cancelled in July 2019, and the Department made no payments
under the contract.

The report concludes that the awarding of the contract was driven by three key
factors:

From Report Page 6 - ... First, the internal culture of SCAO was
characterized by toxic relationships, factionalism, and a lack of accountability for
key leaders in the Department. Second, the Department’s procurement rules were
overly permissive and did not sufficiently deter procurement misconduct,
including the unethical behavior demonstrated (as we explain below) in the
approval of the Contract. Third, several Department leaders made critical errors in
judgment or engaged in outright misconduct.”

Of former Chief Justice Coats, the report finds:

From Report Page 46 - “Coats was misled, and his judgment failed him on other
fronts, but he did not approve the Contract to silence Masias.”



Regarding Ryan’s actions related to Masias and the Contract, RCT finds:

From Report Page 48-49 - “Ryan was liked and trusted in his former
position at the Department. But he was relatively new to the SCA job, felt
he had no alliances at the SCAQO, and had no past leadership experience in
this environment under these pressures. He recognized the deep cultural
flaws he inherited at the SCAO. He also likely felt alone, vulnerable, and
ill-equipped to fix the underlying problems with SCAO personnel and
culture. Justices detached from administrative and personnel matters had
selected him without a fair process and left him to deal with managing
Masias. He misjudged that a contract with Masias would solve the
problem, and he chose the worst of the tactics common in that culture to get
the Contract approved.

Specifically, over the next nine months, Ryan adopted a “keep your friends
close and your enemies closer” relationship with Brown. He [Ryan]
controlled information. He lied to Coats about Masias’s history of
reimbursement misconduct. He lied to Coats about the justification for a
sole-source contract. He helped remove the Director of Financial Services
because he was an obstacle to [the Masias] Contract approval. He lied
about signing the Contract in April 2019. He hid Masias’s surreptitious
recording of [former Chief Justice] Rice from Coats and [the Chief Justice’s
counsel, Andrew] Rottman. He lied to SCAQO legal staff about Coats’s
knowledge of that recording, telling one lawyer he had told Coats about the
recording and telling another he had not told Coats because Coats did not
want to know. He intimidated [SCAO Chief Legal Counsel, Terri]
Morrison so she would not interfere with his plans. Ryan thus gradually
built an increasingly fragile edifice of deceits that eventually imploded.”

As for Masias and Brown, the investigation report states:

From Report Page 49 - “Masias and Brown made their own
misjudgments and engaged in their own misconduct. Their misconduct,
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though, was more clearly driven by self-interest than was Ryan’s.

There is no way to sugarcoat the uncomfortable findings of RCT’s investigation.
However, with new leadership throughout the SCAO since these events, I
believe that we have made significant progress in addressing many of the issues
that the report identifies.



But we obviously still have plenty of work to do.

Where Do We Go From Here?

Noting that the Judicial Branch has already made substantial improvements over
the last year, RCT provides 14 “actionable recommendations,” divided into six
categories:

From Report Page 54 -- “(1) Changing the SCAO’s Organizational Culture, (2)
Enhancing Oversight of the SCAQ, (3) Properly Preparing the Chief Justice, (4)
Improving the Complaint Process for Judicial Officers, (5) Procurement Reform,
and (6) Ongoing Transparency and Accountability.”

We are already evaluating how best to implement these recommendations to
ensure an organizational culture of professionalism, accountability and
transparency worthy of the thousands of hard-working and dedicated people of
our Branch who serve the public so effectively on a daily basis.

One recommendation to “improve the legitimacy of the process for handling
complaints” is not uniquely specific to the Masias contract award investigation,
but certainly underscores a key aspect of the culture that allowed this fraud and
abuse at SCAO to occur:

From Report Page 61 -- “While the Court now has internal rules that address
complaint handling, they are vague, and to this day insufficiently specific about
how complaints are received, triaged, investigated, tracked, and when complaints
are referred to other investigative entities (or not).

In February 2021, I told the legislature that the Branch faces a crisis of confidence
in leadership, and I committed to changing the culture for the better. We know
now that just having the processes to hold institutions and people accountable,
including at the highest levels, isn’t enough.

Our judges and their staff, probation departments, the broader legal community,
elected officials, regulators and Coloradoans who rely on our system of justice
must know — or be able to know — how the Judicial Branch ensures
accountability to its mission and deals with misconduct. This is a critical priority
going forward.



To these ends, I want to summarize some of the key governance, oversight, and
accountability initiatives that we have begun to implement over the last year:

e We have put in place and continue to enhance new channels for Judicial
Department employees to share complaints and report misconduct.

¢ We changed how we hire the State Court Administrator (SCA) by
engaging in a much more transparent process, including town hall
meetings and soliciting feedback from all employees throughout the state.

e We are working with the Colorado legislature to evaluate and support
effective, efficient reforms in the judicial disciplinary system.

e We've changed our internal processes so that the Colorado Supreme Court
functions more as a Judicial Branch “Board of Directors,” rather than
continuing the previously longstanding practice of having the Chief Justice
alone involved in helping to administer the entire Judicial Department,
while still discharging the ordinary responsibilities of a member of the
state’s highest court.

0 In this regard, each justice is now assigned to a major operational
area of the Department (Financial Services, Court Services,
Probation Services, HR, IT, etc.), with the justice sitting on the
advisory committee for that operational area. Through this direct
engagement with SCAO staff, the full court now collaborates on
many critical administrative issues.

e We are developing a formal executive management and administration
training plan for the incoming Chief Justice.

e In May and November 2020, we updated Judicial Department rules to
address independent contractor and sole-source contracting challenges.
Key changes included:

0 A mandatory six-month waiting period between an employee’s date
of separation from the Judicial Department and the date when the
former employee is eligible to provide services as an independent
contractor (a period of time that we are prepared to lengthen).



0 Increased rigor around the use of sole-source contracts.

= All sole-source procurements above discretionary purchasing
thresholds must be coordinated by the Financial Services
Division at SCAO.

» The Financial Services Division’s procurement team is
required to analyze sole-source procurement requests and
provide recommendations to the SCA.

= Potential sole-source procurements are now required to be
posted on a public electronic bid system utilized by the state.
If a qualified vendor, other than the intended sole source
provider, responds, then the procurement team will
recommend a competitive procurement process be used.

* Quarterly reporting of sole-source contracts by the SCA to the
Chief Justice is now required.

e Procurement rules have been overhauled to be more in line with executive-
branch procurement procedures.

e The SCA now reports monthly to the Chief Justice on every contract
executed by the SCA.

We recognize that these initiatives are just the beginning and that we have much
more to do.

As I said in my State of the Judiciary Address, we are fully committed to getting
this right, and with your help, I am confident that we will do so. I will certainly
keep you apprised of our ongoing efforts.

In the meantime, we thank RCT for its hard work and professionalism in
conducting its comprehensive investigation.
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Introduction

The Colorado Judicial Department (“Department”) is one of three branches of Colorado’s
government. The Department administers state courts in 24 judicial districts spread across
Colorado. Each year, those courts resolve tens of thousands of small-scale controversies that
affect individual litigants, as well as large-scale, precedent-setting disputes that deeply impact
residents across the entire state.

The Department’s mission is to provide a “fair and impartial system of justice.” As such,
its greatest asset is its credibility. The collective trust of Colorado residents is premised on our
belief that the courts, and the Department as a whole, are administered with fairness and the
public good as their highest goals. Thus, while allegations of corruption, self-dealing, and cover-
up are problematic in any organ of government, they are particularly damaging when they arise
within the Department.

Mindy Masias worked for the Department for many years, ultimately serving as Chief of
Staff in the State Court Administrator’s Office (“SCAQ”), which administers the state courts. In
March 2019, Masias resigned under threat of termination for dishonesty and financial
misconduct, which we discuss more fully below. Within three weeks thereafter, she received a
sole-source, five-year contract from the Department to provide training to Judicial employees
statewide at a cost of $532,000 per year (“Contract”).

Initially, only insiders were aware of the Contract, but soon residents of Colorado learned
about it through a series of news reports. These reports alleged, in summary, that the Department
awarded the Contract to Masias in exchange for her agreement not to reveal information that
might damage the Department, including allegations of sexual harassment and other rule

violations by judges and senior Department staff. Following those reports, public officials,



including the Chief Justice of the Colorado Supreme Court, as well as Colorado’s Governor, its
Attorney General, and members of its legislature, called for or supported an independent
investigation. In October 2021, we were retained to conduct that investigation. Specifically, we
were asked to determine “whether the contract was awarded to prevent disclosure of alleged
misconduct at the Department.” Further, we were asked to review “management practices that
were used to inform the handling of these events, including, but not limited to, procurement
processes and oversight.”

Today, through this report, we share our conclusions. First, the internal culture of the
SCAO was characterized by toxic relationships, factionalism, and a lack of accountability for
key leaders. Second, the Department’s procurement rules were overly permissive and did not
sufficiently deter procurement misconduct, including the unethical behavior demonstrated (as we
explain below) in the approval of the Contract. Third, several Department leaders made critical
errors in judgment or engaged in outright misconduct. However, the evidence also demonstrates
that the Contract was not awarded to prevent the disclosure of allegations of judicial misconduct,
as has been publicly alleged.

The Department has already taken steps to address some of these issues. But there is
much more work to be done. At the conclusion of this Report, we provide fourteen actionable
recommendations for changes the Department should make to correct the conditions discussed
herein. We also strongly recommend that the Department commit to regular public reporting
about the specific steps it takes and its progress in implementing these recommendations. Only
through purposeful and transparent leadership from the Colorado Supreme Court can the

Department -- a vital component of our state government -- regain the public trust.



Methodology

During this investigation, we interviewed 27 current and former employees of the
Department, including all sitting (and some retired) Justices of the Colorado Supreme Court, as
well as Department leaders and subordinate employees. We also sought, received, and reviewed
over ten thousand records from Department officials. The Department was transparent and open
throughout this process, and it produced the information we sought.

Most individuals willingly cooperated with the investigation. However, in February 2022,
the Office of the Colorado State Auditor (“OSA”) released the results of its own audit. Among
other things, the OSA referred three former Department employees -- Chris Ryan (former State
Court Administrator), Mindy Masias (former Chief of Staff), and Eric Brown (former Director of
Human Resources) -- for criminal investigation. Although Ryan had twice given extensive
accounts to the press concerning the Contract and had been interviewed by the OSA about the
same subject, after the OSA released its report Ryan declined our request for an interview.
Nonetheless, we have reviewed all of his statements to the media and his interviews with the
OSA. Masias and Brown also declined to cooperate with this investigation. We were therefore
not able to obtain their first-hand accounts or question them about their roles in approving or
obtaining the Contract.

The thousands of documents we reviewed included internal and external emails, policies
and procedures, procurement and budget records, notes and memoranda, employment records,
and other related material. During our investigation, however, we learned that Masias’s laptop,
which she used for her work on behalf of the Department, was “wiped” (likely by Masias or
Brown) when she went on leave from the Department. Thus, data previously stored there was

inaccessible to us despite forensic attempts to recover it. As discussed below, we also discovered



that Masias and Brown commonly used personal email accounts to avoid Department scrutiny of
their communications. We did not have access to those personal email accounts.

Despite these limitations, we have full confidence in our core conclusions and the
recommendations set forth herein for the simple reason that they are supported by numerous and
diverse sources of corroborating and uncontroverted evidence, both testimonial and

documentary.



Factual Summary

We begin with an overview of key facts regarding the Department, its relevant
employees, and the circumstances surrounding approval of the Contract. The powers of
Colorado’s government are divided into three distinct departments: legislative, executive, and
judicial. The Judicial Department employs over 4,000 people. The Colorado Supreme Court has
“general superintending control” over all the Department courts, and the Chief Justice of the
Colorado Supreme Court is “the executive head of the judicial system.” (Colo. Const. art. VI,
§5(2) (1876).) The Justices of the Colorado Supreme Court appoint one from among their ranks
to serve as Chief Justice. (Id.) The Chief Justice has a Counsel to the Chief Justice, a Department
employee who serves as an advisor and executive strategist to the Chief Justice on legal, policy,
and administrative matters. The Justices also appoint a State Court Administrator (“SCA”) to aid
the administration “of all courts within the Judicial Department.” (Id. at §5(3); §13-3-101, C.R.S.
(2021).) The SCA is responsible to the Colorado Supreme Court and serves at its pleasure. (§13-
3-101, C.R.S.) The SCA leads the SCAO, which resides within and provides central
administrative infrastructure services to the Department.

The SCA oversees all administrative responsibilities associated with the courts and
probation for the Department. In other words, the SCA is responsible for implementing and
enforcing the rules and policies of the Colorado Supreme Court as they apply to court
administration. In 2018, the SCA had a Chief of Staff, who was the second-in-command at the
SCAO.

The SCAO is organized into five Divisions, each of which is headed by a Director: Court
Services, Financial Services, Information Technology Services, Probation Services, and Human

Resources. The SCAO also has a “Legal Counsel Unit” staffed by seven attorneys. That unit



reviews and drafts contracts, handles personnel matters, provides counsel on legislative issues,
and generally provides legal advice to Department personnel. The Legal Counsel Unit is led by
the Judicial Legal Counsel, who serves as in-house counsel to the Department and reports
directly to the SCA. The Judicial Legal Counsel is not a “Division Director” but is a member of

the SCAO’s senior management team and provides legal advice to Department personnel.

Ryan’s Selection as SCA

In late 2016, the then-SCA, Jerry Marroney, announced his intent to retire in June 2017;
therefore, in March 2017 the Colorado Supreme Court began the process of selecting a new
SCA. The Court engaged the National Center for State Courts to conduct a nationwide search.
Applicants identified and screened in that search were interviewed by a selection committee
comprised of Department personnel. That committee narrowed applicants to a group of four
finalists who would be interviewed by the Supreme Court. Eric Brown, who was the SCAO’s
Director of Human Resources, was a member of that selection committee. Chris Ryan, who at
the time was the Clerk of the Supreme Court and Court of Appeals, was a member of that
selection committee. Ryan was not an applicant for the SCA job. Mindy Masias, who at the time
was the SCA’s Chief of Staff, did apply for the SCA job, and she was chosen as a finalist.!

Masias had been a Judicial Department employee since 1995. She rose to Director of
Human Resources in 2004, and in June 2014 Marroney promoted her to Chief of Staff. In May
2017, the Supreme Court Justices decided not to select any of the four finalists for the SCA job
and instead appointed Ryan as interim SCA. Several months later, in September 2017, the

Justices decided to advance Ryan from interim to permanent SCA without engaging in another

! Appendix A, attached hereto, identifies the key players involved in the circumstances surrounding approval of the
Contract. Appendix B is a timeline of the key events.
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selection process. Masias remained in her SCA Chief of Staff position but now served under
Ryan, her new boss. At least one Justice emphasized to Ryan that establishing a good working
relationship with Masias should be one of his top priorities as new SCA because she likely would
be stung by his selection for the SCA job outside the open hiring process she had endured -- and
because she was an important leader within the SCAO and the Department.

Ten months later, on July 18, 2018, Justice Nathan “Ben” Coats was appointed by his
colleagues to serve as Chief Justice. Numerous Department personnel have shared that at the
time of his appointment a dysfunctional organizational culture existed within the SCAO that
involved feuding, secrecy, retaliation, and fear, particularly between the Human Resources and
Financial Services Divisions. Moreover, the Supreme Court did not actively supervise the SCAO
and generally relied upon the SCA to oversee the SCAO. As a result, the Justices, including
newly appointed Chief Justice Coats, were unaware of the toxic organizational culture within the
SCAO.

Shortly after his appointment as Chief Justice, Coats attended a multi-day leadership
training program provided by a vendor (who had been under contract to provide such training to
Department employees since 2009). This training did not address the administrative
responsibilities of a Chief Justice, such as managing a large budget or staff. In fact, Coats did not
receive any training to handle his new administrative responsibilities as Chief Justice, the
“executive head of the judicial system.” (Colo. Const. art. IV, §5(2).) Ryan had participated in
this leadership training several times before, and he attended it again alongside Coats. During
and after the training, Ryan and Coats began to discuss their visions for a different, revamped
leadership training program more tailored to the specific needs of the Department once the

existing training contracts ended in about a year.
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Masias’s Falsified Reimbursement Request

The same week Coats was appointed Chief Justice, a dispute arose over a $161.82
reimbursement request Masias had submitted for two shag bean-bag chairs she had been
approved to purchase as employee-appreciation gifts. Masias was entitled to reimbursement, but
she submitted her request for the wrong fiscal year. Instead of correcting her error when it was
pointed out to her, Masias falsified the date on the supporting paperwork and resubmitted it.
When the Financial Services Division caught the falsification, Masias was repeatedly dishonest
with Department personnel and an independent investigator who was hired by the Department.
This reimbursement matter caused longstanding rancor between Masias and certain personnel in
the Financial Services Division to boil to the surface.

Also at this time, the OSA was conducting its statewide audit, which included a routine
audit of financial operations and controls within the Department. Top Financial Services
Division personnel insisted to Ryan and Coats that unless Masias were terminated for her
misconduct, they could not sign the Management Representation Letter required to pass that
audit. Financial Services Division personnel also told Ryan and Coats that without that
Management Representation Letter certifying the Department’s financial controls as sound, the
high bond rating for the entire State of Colorado could be jeopardized.

Ryan and Coats were reluctant to terminate Masias but believed that their options were
limited because the Department needed a signed Management Representation Letter. They were
also concerned about the optics of terminating the highest-ranking female employee at the
SCAO, who had also recently been denied the SCA position. Masias was well-regarded in many
of the Department’s 24 judicial districts. Both Ryan and Coats therefore preferred demoting
Masias for her dishonesty, placing her in a position to oversee leadership training, and removing

her spending and signature authorities. They sought guidance from the OSA to determine if this
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approach would satisfy the auditors. But the OSA would not provide such advice, and the
SCAQO’s Financial Services Division leaders remained adamant that Masias must be terminated
for her intentionally deceptive behavior, which violated the Department’s fiscal and personnel
rules.

Therefore, in October 2018, Coats and Ryan began to discuss allowing Masias to resign
or terminating her if she chose not to. Ryan also suggested that if Masias chose to resign they
might be able to bring her back to the Department on a contract to create a new leadership
training program. Coats indicated that if Ryan investigated and found no other misconduct by
Masias, and she resigned, the Department would consider contracting with her to perform
leadership training. Coats explained this approach to the other Justices, and none objected.

To determine whether Masias had engaged in any other misconduct, Coats directed Ryan
to audit the reimbursement compliance histories of all the SCAO Directors and compare them to
Masias’s history. Ryan agreed to do so and also mentioned to Coats the possibility of doing a
“sole-source” contract with Masias, meaning that the Department would not publicly solicit bids
but instead contract with Masias without first considering other possible vendors. Coats did not
accept or reject this idea at that time. Instead, he simply directed Ryan to ensure that any contract
with Masias would be done “above board,” and “by the book,” in full compliance with
Department rules.

After Coats and Ryan discussed the “resignation and contract” idea, on November 7,
2018, Ryan notified Masias that she could voluntarily resign from the Department before
November 14th or she would be terminated on November 15th. On November 9th, Masias
instead filed for leave and protection under the Family Medical Leave Act. On November 121,

Ryan approved her for 12 weeks of leave. Once Ryan approved her leave, Masias was paid her
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salary and protected from termination until February 2019. In November 2018, SCAO legal staff
began to arrange for termination or negotiate a resignation agreement with Masias’s counsel. But
they received no meaningful response from Masias’s counsel until February 2019. The day after

delivering Masias’s termination/resignation notice to her, Ryan notified the Director of Financial

Services to “watch out because HR will be coming for you.”

The Existing Leadership Training Contracts
The Department began developing its leadership training program in 2006, and in 2009

two vendors began delivering leadership training. From 2012 to 2015, their contracts were
entered on a sole-source basis, without any public bidding. The 2012 “Sole Source
Determination” memo documenting this decision was superficial and provided no basis for doing
these contracts with a sole source; instead, it simply stated that the vendors were qualified. In
2015, the Department engaged in a public-bidding process for leadership trainers, received three
bids, and selected the same vendors the Department had been using since 2009. Without another
public-bidding process, the Department continued to enter into one-year contracts with those
same vendors for several more years. In the spring and summer of 2018, before the Masias
reimbursement dispute and before Coats was appointed Chief Justice, Brown, Masias, and Ryan
were already discussing the need to revitalize the Department’s leadership training and to
conduct a public-bidding process to find new vendors. Subsequent actions and discussions

regarding a training contract with Masias unfolded against that historical backdrop.

Initial Efforts by Brown to Secure a Contract for Masias

On November 30, 2018, Brown obtained data from his staff about past and current
training-vendor costs and Department budgets for training. That same day, he also sent to Ryan,

“per our discussion,” the Sole Source Determination memo from 2012 related to the
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Department’s current training vendors. These are among the first of many actions Brown took to
help secure a sole-source contract for Masias. The exact nature of Masias and Brown’s
relationship is beyond the scope of this investigation except to the extent it damaged Department
culture, shaped various parties’ motivations and intentions regarding the Contract, and informs
our recommendations for necessary improvements. Their relationship was viewed universally at
the Department as blatantly and inappropriately close for professional colleagues. Brown
prioritized Masias’s interests over those of the Department itself. He was considered
untrustworthy and even dishonest when it came to matters involving Masias. For example,
during the SCA hiring process in the spring of 2017, Department personnel involved in the
interviews chose not to share draft interview questions with Brown (a selection committee
member) for fear he would share them with Masias before her interview.

In addition, while employed by the Department and with Department approval, Masias
and Brown had for years worked together providing outside, paid consulting services for other
entities. They also regularly discussed their future plans to work together as consultants after
leaving the Department. Moreover, from the time Masias left, Brown repeatedly told others at
the SCAO that he was making every effort to get Masias back working with the Department.
One interviewee observed that Brown remained “obsessed” with that goal from November 2018
until March 2019.

It is noteworthy that Brown sent Masias information about current and past training
vendor costs on November 5Sth, two days before she received her termination/resignation notice.
And on December 3, 2018, Brown emailed the training cost and budget information he had

obtained from staff to his personal email account.
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Department Meetings about a Potential Contract with Masias

On December 14, 2018, Coats, Andy Rottman (Counsel to the Chief Justice), Ryan, and
Brown met and discussed the possibility of contracting with Masias if she decided to resign at
the end of her leave. Brown claimed that Masias was being treated unfairly, and Ryan or Brown
suggested that she could be a sole-source contractor to handle the Department’s leadership
training program. Coats reiterated that any contracting process must be done in full compliance
with Department rules. Ryan told Coats that he would work with SCAO legal and procurement
staff to ensure compliance.

During this meeting, Ryan also assured Coats that a review of Masias’s reimbursement
compliance history revealed only a few minor irregularities, nothing more than other SCAO
Directors had. This was false. Ryan never had the reimbursement histories of the Directors
audited. Instead, Ryan had requested and received a written report from SCAO audit staff
examining Masias’s reimbursement requests only. Contrary to what Ryan told Coats, that audit
revealed that from 2016 to 2018, Masias had failed to comply with the Department’s
reimbursement rules in 100% of her requests. The audit showed 44 errors or irregularities in her
requests, and a conclusive pattern of Masias disregarding the Department’s fiscal rules and (as a
result) receiving overpayments totaling $726. Ryan did not tell Coats or Rottman any of this. Nor
did he inform either of them there was a written audit report documenting these irregularities.

Based on Brown’s singular advocacy for Masias at this December 14th meeting, Coats
and Rottman were concerned that he was communicating with Masias; therefore, later that day
Coats called Ryan and directed him to instruct Brown not to talk to Masias about her separation
or make any commitments to her about a contract with the Department. Ryan agreed to do so.

On approximately December 22, 2018, Brown called Ryan to tell him that Masias was

very angry and was threatening to sue the Department because her separation was not being
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handled as it would be for a male employee. Brown also told Ryan that Masias was threatening
to make public over 20 years of “dirt” on the Department. In response, Ryan convened a meeting
on December 26, 2018, with Brown and the Department’s Judicial Legal Counsel, Terri
Morrison, to discuss Masias’s alleged threats. Before that meeting, Ryan instructed Brown to
document what Masias had told him. At the meeting Brown described some of the “dirt” to
Morrison and Ryan, including past allegations of sexual harassment by judges and Department
staff. Brown also told them that in May of 2017 Masias had surreptitiously recorded a
conversation she had with then-Chief Justice Nancy Rice in which Rice appeared to confirm
Masias did not get the SCA job, at least in part, because of her gender.

Brown claimed that Masias intended to sue the Department for discrimination. Brown
and Ryan told Morrison that in order to avoid a lawsuit and prevent the public revelation of this
“dirt,” the Department needed to secure a leadership training contract for Masias. Morrison
objected and was shocked to learn that Masias had breached the Department’s trust by
surreptitiously recording Rice. But she was adamant that none of this was a proper reason to
contract with Masias. After the meeting Morrison also told Ryan that for several reasons
Masias’s threat was empty and she did not have a valid gender-discrimination claim. Ryan
appeared to ignore Morrison’s advice.

Numerous times over the ensuing months, Morrison implored Ryan to tell Coats about
Masias’s surreptitious recording of Rice. Each time, without further explanation or patience for
discussion of the topic, Ryan told Morrison that “the Chief doesn’t want to know.” Morrison
deliberated about whether to tell Coats herself, but she feared that Ryan would fire her for “going
over his head.” Ryan also lied about this issue to other Legal Counsel Unit staff, stating that he

had informed Coats about the surreptitious recording. He had done no such thing.
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Soon after the December 26™ meeting, sometime in late December 2018 or early January
2019, Ryan and Brown went to meet with Coats and Rottman. Ryan has asserted that he
convened the meeting to inform Coats and Rottman about Masias’s threat to sue and reveal
“dirt.” Coats and Rottman did not know this was the meeting’s purpose; they understood only
that Ryan and Brown would report on the status of “the Mindy situation.” There was no written
agenda, and no documents were distributed. Instead, Brown simply launched into a description
of long-past incidents of alleged misconduct within the Department of which Masias was aware.
Brown did not present these as issues that needed attention, just as information Masias
possessed. It was not clear whether Brown was reading from a document when he presented this
information.

Rottman and Coats were unsure what Brown’s point was in describing these incidents,
and they grew impatient. After several minutes, Brown stopped and asked Coats if he should
continue. Coats turned to Ryan and asked, “Do I need to hear more of this?”” Ryan simply looked
sheepish, shrugged, and may have said something akin to, “Up to you, Chief,” whereupon Coats
told Brown to stop. Coats then asked where they were with the Masias contract idea that had
been under discussion for almost three months. He also asked about Masias’s health. In addition,
Coats stated that (1) he did not care what “dirt” Masias had about the Department, (2) the
Department was not going to make any concessions to her about the termination, and (3) neither
he nor the Department was trying to do anything to harm Masias.

Ryan reiterated that a training contract with Masias was in the best interests of the
Department, and that it was essential to the SCAO’s success and his plans to reorganize the
SCAO. Coats authorized Ryan to pursue a contract. As he had done earlier, Coats told Ryan to

proceed “by the book.” At no time during this meeting did Brown or Ryan tell Coats or Rottman
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that Masias had surreptitiously recorded Rice. At no time did they indicate Masias was
threatening to sue, claiming discrimination, making any other claim or demand, seeking a
settlement, or demanding a contract (which had already been in discussion for months) in
exchange for an agreement not to reveal “dirt” about the Department. After Ryan and Brown
left the meeting, Coats told Rottman that if they were going to explore a contract with Masias
they were not going to consider any of the information that Brown had detailed.

Further, at no time did Brown or Ryan provide or even suggest that they possessed a
document purporting to detail “dirt” about the Department. In fact, both Brown and Ryan did
possess such a document. Indeed, Brown authored that document prior to the meeting at Ryan’s
request. The document is not truly a “memao,” as it has been publicly described. It is better
characterized as a list of talking points. It is undated, has no subject line, and is not to or from
anyone. Without organization or introduction, it begins midstream with an incomplete sentence
defending Masias in the reimbursement dispute. Then, under headings that do not always match
the contents, it purports to list past examples of standards and rules not being applied to judges
and senior staff at the Department, past examples of alleged harassment at the Department, and
unattributed quotes that suggest Masias was not chosen for the SCA job because she was a
woman. Neither Morrison, Coats, nor Rottman ever saw a copy of Brown’s talking points until

July 2019.2

The RFP for Leadership Training

After this meeting, from January to April 2019, Ryan, Brown, and Morrison took steps to

secure a training contract with Masias. At the end of the day on January 18, 2019, Brown

2 The assertions in Brown’s talking-points list are the subject of a separate investigation being conducted by the
Investigations Law Group.

19



summoned the SCAO’s Procurement Manager, John Kane, into Brown’s office. When Kane
arrived, Brown began by telling him that Coats and Ryan no longer wanted to work with the
Department’s current leadership training vendors and instead wanted to contract for leadership
training with a retired judge. This was false; Coats had never said this. Brown also told Kane that
they wanted to do a sole-source contract and that Ryan wanted Kane’s approval before
proceeding. Brown also instructed Kane not to tell either of his supervisors about this project. In
response, Kane explained to Brown that leadership training was not appropriate for a sole-source
contract.

It is important to note here that the Department is not bound by the Colorado
Procurement Code (§24-101-101, et seq., C.R.S.) or the state’s associated Procurement Rules.
The Department’s own Purchasing Fiscal Rules from April 2015 (the “Purchasing Rules™) were
applicable in 2018 and 2019. In accordance with the Department’s Purchasing Rules, the
Department was not permitted to enter into a sole-source contract unless there was only one
product or service to meet the Department’s need and only one vendor to provide that product or
service.

Kane explained that a contract for such training could only be properly entered after
publicly soliciting bids through a formal Request for Proposals (“RFP”) process and selecting the
best vendor from the bidders. Brown pushed back, complained, and disagreed. For example,
Brown asserted they could not publish an RFP because the “retired judge” was not tech savvy
and would never respond. Kane explained that this was not a proper justification for
circumventing the RFP requirement. Brown eventually relented and agreed to proceed with an
RFP if it were open for only three to five days. When Kane informed Brown that this would

require a fiscal-rule waiver from the Director of Financial Services, Brown acquiesced to posting
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the RFP for the minimum period allowed without a waiver (21 days). During this discussion,
Brown asked Kane to explain the Department’s sole-source and RFP rules, Kane did so, and
Brown appeared to understand. Kane found it unusual that Brown had instructed him to keep all
this secret. Kane therefore documented the meeting and immediately informed his supervisors.

Shortly thereafter, Brown sent Kane draft language for an RFP. Morrison and Kane both
reviewed Brown’s draft and concluded it was far too restrictive. In particular, Brown’s draft
required bidders to have at least 20 years of experience with the Department. Yet, the
Department’s Purchasing Rules explicitly seek to foster broad-based competition, and overly
restrictive qualifications in an RFP do not align with this purpose. Kane changed various parts of
the draft and sent his edits to Brown. Kane was concerned that even with his changes, the RFP
might still be considered too restrictive; however, he believed it would at least be similar to the
RFP used in 2015 to select the existing trainers. Kane also believed that if the RFP proved too
restrictive to draw bids, the Department could modify it and extend or republish it. Notably, he
also knew potential bidders had the right to protest any RFP requirements they believed were
unreasonable or too restrictive. (See Purchasing Rules §6.2.)

On January 28, 2019, Kane was summoned to a meeting about the RFP with Brown,
Ryan, and Morrison in Ryan’s office. During the meeting, Brown resisted Kane’s advice to
reduce the years-of-experience requirement in the RFP. Brown also argued to retain the
requirement that a bidder’s experience must be with the Colorado Judicial Department
specifically. Kane explained why both of those requirements needed to be loosened. He
specifically noted that the process would appear inept or even corrupt if those requirements were
not relaxed. In other words, Kane made clear that those requirements would be the kind of bar to

open bidding that the Department’s Purchasing Rules prohibited.
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At this meeting, Ryan listened to both Kane and Brown before directing that the RFP
requirements be modified to require only five years of experience in any judicial setting.
Notably, during this meeting with Brown, Ryan, and Morrison, Kane mentioned that he knew
their intent was to contract with a retired judge, and no one corrected him. During this meeting,
Ryan also asked Kane whether a sole-source contract had ever previously been awarded after a
posted RFP failed to attract any bidders. Kane responded that this had occurred but only when a
sole-source contract was independently justified. He emphasized to Ryan that a failed solicitation
did not automatically justify awarding a sole-source contract.

Consistent with the agreements reached at this meeting, and with the Financial Services’
Director’s approval, on January 31, 2019, Kane publicly posted the RFP. The deadline for
submitting bids was 22 days later. The RFP did not state a price, price range, or price cap for the
training services it solicited. The RFP was indeed sharply more restrictive than the Department’s
2015 RFP for leadership training. For example, the 2015 RFP stated a preference for judicial
experience or experience with similar organizations. The 2019 RFP stated a requirement for
judicial experience only. The 2019 RFP also contained requirements that likely would exclude
the Department’s longtime training vendors, and a former SCAO employee interested in bidding,
from consideration. For example, bidders were required to submit three references in support of
their proposals, but they were prohibited from using references from the Department itself.
Further, the RFP sought only bidders who would “break from work of the past” vendors.

During the RFP’s open period, Brown instructed one of his supervisees to check with
Kane periodically to see if any bids were coming in, and he directed that she would be in charge
of the review and selection group if any bids were to come in. By the RFP deadline, 24

individuals or companies had reviewed the solicitation, only 14 (not all of which were in the
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training industry) had downloaded the RFP documents, and none had submitted a bid (not even
the Department’s longtime training contractors). Several of those who downloaded the RFP
documents did not bid because the experience requirements were too restrictive and the RFP
appeared to be tailored for a specific company. Another potential bidder did not bid because the
Department appeared to already have a specific contract partner in mind and a number of the
RFP’s requirements were too restrictive. Masias herself was prohibited from bidding because,

though on leave, she was still a Department employee.

Sole-Source Contract and Resignation Negotiations

Ryan had informed Coats that the Department was going through the RFP process. When
no bids were submitted, Ryan told Coats (contrary to what Kane had told Ryan) that the
Department was now allowed to pursue a sole-source contract with Masias. Ryan also informed
Coats that there was no prohibition on contracting with a former Department employee
immediately after her resignation. This was true. Coats had no experience with RFPs,
procurement, or sole-source contracting. No one at the Department, including Ryan, advised
Coats or Rottman that they should review the RFP, the sole-source documents, or the decision to
sole-source the Contract. Coats believed the review of these documents and decision were
properly the purview of Ryan and Morrison.

After the RFP bidding closed, Morrison and Masias’s attorney began to negotiate the
terms of a Resignation and Release of Claims Agreement for Masias (“Resignation Agreement”).
When Masias went on leave in November 2018, an SCAO attorney was assigned to handle the
legal side of her resignation or termination. However, Ryan directed Morrison to personally
handle the matter going forward. In Morrison’s first contact with Masias’s attorney, the latter

expressly stated that Masias wanted a training contract in return for her agreement to resign.
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Morrison made it clear that a contract would not and could not be the consideration for Masias’s
resignation. Thereafter, Masias’s attorney dropped this request. Next Masias’s attorney proposed
that if Coats would meet with Masias to discuss a contract, she would sign the Resignation
Agreement. Morrison rejected this proposal as well, reiterating that the Department would not
offer Masias a contract in return for resigning or signing a release.

Morrison knew, however, that Ryan and Brown’s goal was to secure a training contract
with Masias. In fact, Ryan not only expressed that goal, he also told Morrison not to talk to
anyone else about it. But Morrison also knew that a contract was not the consideration for the
Resignation Agreement. So she and Masias’s attorney agreed that as long as Masias signed the
Resignation Agreement first, Masias could meet with Coats to make her pitch for a contract. On
March 14, 2019, Brown expressed his excitement about this to Ryan, stating that they were “so
close” to “getting this thing over the top!”

Masias signed the Resignation Agreement on March 15, 2019 (to take effect on March
19™), only after her contract-proposal meeting with Ryan and Coats had been agreed to and
calendared for March 21, 2019, at 1pm. The primary consideration Masias received for signing
the Resignation Agreement was six weeks of paid leave. Masias’s attorney never once indicated
to Morrison that she was threatening to file a lawsuit. In fact, though SCAO lawyers had
requested one, Masias’s attorney never sent them a demand letter setting forth legal claims. Nor
did the Department itself proceed in a manner indicating it was settling a threatened lawsuit. The
Department never received a demand letter, and the Legal Counsel Unit had concluded back in
December 2018 that Masias had no valid legal claims. Tellingly, SCAO lawyers had already
commenced work on a Resignation Agreement for Masias a month before Brown described to

Coats and Rottman the alleged “dirt” Masias possessed. It was not until December 2020 that
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Coats or Rottman heard, through the media, any assertion that the Contract’s purpose was to
suppress a lawsuit or silence Masias.

Morrison included in the Resignation Agreement a term explicitly requiring Masias to
“provide [to the Department] a copy of the recording she made of communication between
herself and [former Chief Justice Rice].” Neither Ryan nor Morrison ever shared the Resignation
Agreement with either Coats or Rottman.

On March 14th, the day before Masias signed the Resignation Agreement, Brown sent
Ryan a draft Sole-Source Determination memo for Ryan’s signature. That memo purported to set
forth the justification for a sole-source contract with Masias and would, once Ryan signed it,
constitute the Department’s approval for entering a sole-source contract with her. That same day,
March 14™, Masias formed a limited liability company (“The Leadership Practice LLC”).

On March 18, 2019, three days after Masias signed the Resignation Agreement, Ryan
signed it on behalf of the Department. The day after the Resignation Agreement became
effective (March 19"), Brown sent a revised Sole-Source Determination memo to Ryan. The day
after that, on March 21%, Masias met in person with Ryan, Rottman, and Coats and presented
them with her training contract proposal. The proposal seemed to Coats to be consistent with
what the Department would want from a training contractor, and he again asked Ryan if he
thought this training contract was in the best interest of the Department. Ryan said that it was.
Neither before, during, or after that meeting did Coats and Ryan discuss the specific price for the
Contract. Coats simply (and repeatedly) instructed Ryan that the price must be “no more than we
pay our current trainers.” After the proposal meeting with Masias, and Ryan’s affirmation that he
believed the Contract was in the best interest of the Department, Coats directed Ryan to proceed

with the Contract. Four days later, Ryan signed the Sole-Source Determination memo approving
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the Contract with Masias. In the meantime, Coats advised the other Justices that Masias had
resigned and informed them of her leadership training proposal.

The Sole-Source Determination memo, though, did not comply with the Department’s
Purchasing Rules. The statements in the memo about Masias’s qualifications were not relevant to
the rules’ requirements for entering a sole-source contract, and no facts satisfying those
requirements were included in the memo. Rather, the memo contained the irrelevant statement
that no bidders had responded to an RFP, and the conclusory claim that Masias was “the most
capable” vendor available. The memo did not establish that this was the only training available to
meet the needs of the Department and that Masias was the only vendor who could provide it.
Based on a typo in the date of the final Sole-Source Determination memo (March 25, 2018) and
the date of a prior draft (November 2018), it also appears that the memo was actually drafted
months earlier, soon after Masias went on leave. Notably, the Sole-Source Determination memo
also asserted that the Department had “conducted a sole-source selection process” to choose
Masias for the Contract. This was false; there was no such process. Nor could there have been:
only one business day elapsed between Masias’s proposal meeting and Ryan signing the memo.

In addition, it appears that Brown helped Masias prepare her March 21st proposal and
pitch for the Contract, which violated the spirit, if not the letter, of the Purchasing Rules section
on Good Faith and Ethical Conduct. Specifically, on March 9, 2019, Brown obtained Department
training-budget information for 2019 and 2020. That same day he forwarded from his
Department email account to his personal email account, and then on to Masias’s personal email
account, extensive information about the Department’s future training budgets, costs paid to the
Department’s longtime training contractors, and the scope of work performed by those

contractors. It also appears unlikely Masias prepared her lengthy, thorough, detailed proposal
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and pitch for the Contract in the one business day between her resignation and the proposal
meeting; therefore, it appears she prepared those materials while still a Department employee on

the payroll.

The Signing of the Sole-Source Contract and its Key Terms

After signing the Sole-Source Determination memo on March 25th, Ryan emailed a copy
to Masias. Within a day or two, Ryan instructed one of the SCAO lawyers to draft the Contract
for Masias. Ryan also instructed that SCAO attorney to keep it secret from the Financial Services
Division.

Over an eight-day period from March 29 to April 5, 2019, the SCAO attorney drafted and
revised the Contract, with input from Ryan, Masias, and Rottman. There was no negotiation of
the Contract price; Masias presented her price and Ryan simply accepted it. Rottman thought her
price seemed high. Coats’s only instruction was that it be no higher than the Department’s
current training vendors’ price. Coats told Rottman it was Ryan’s budget decision, the legislature
had long before approved a large training budget for the Department, and Masias undoubtedly
would have to hire and pay others to perform under the Contract. Ryan assured Coats and
Rottman that Masias’s price was less than the current training vendors’ price. That was false;
Masias’s price was higher. Brown had sent Masias the current trainers’ pricing information, and
it appears she used that as a guide for her own pricing. But the price she chose, $532,000 per
year, was slightly higher than what the Department paid its vendors in 2017 and $148,000 higher
than the Department paid them in 2018. Masias’s price was also $88,000 per year higher than the
average annual price the Department had paid those trainers since 2015.

The SCAO staff attorney who drafted the Contract thought it was unusual that this would

be done as a sole-source contract because the price was high and there were many leadership
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training companies in the market. The Director of Financial Services noted that sole-source
contracts were unusual for the Department and that one of this size and type was unprecedented.
But when he asked Ryan to discuss it with him, Ryan told him not to worry about it. Morrison
did not express any concerns.

On April 8, 2019, Ryan sent the Contract to Masias, and she signed it. Ryan then signed
it on April 11, 2019. On that day, Ryan had an opportunity to tell Coats that the Contract had
been signed by both parties, but he instead kept that information from Coats. Specifically, on
April 10", Justice Hart told Coats that she learned Masias had applied for a judicial-department
job in Utah (a Utah Justice had sent her an email inquiring about Masias). Coats suggested to
Hart that when responding she should stay within the bounds of the Resignation Agreement,
which limited what they could say about Masias’s separation from the Department. Coats also
called Ryan to say that he just learned Masias had applied for a job in Utah. Ryan responded by
text, telling Coats he knew Masias had applied for that job but that she was no longer interested
in it. He did not tell Coats that Masias had, in fact, already signed the Contract and that Ryan had
too.

The Contract required Masias to deliver leadership training and related services to the
Department for a period of five years, five times longer than the Department’s contracts with
prior training vendors. But it only detailed the scope of work for Masias to perform in the
Contract’s first year. Despite providing no scope of work for years two through five, it required
the Department to pay Masias “$532,000 each year for up to 5 years.” The SCAO’s legal staff
described it to Coats and Rottman as a “one-year contract;” however, the Contract expressly
stated in its “TERM OF THE AGREEMENT” section on its first page that “the parties’

respective performances under this Agreement shall commence on ... April 1, 2019 and shall
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terminate on March 31, 2024.” The Contract further allowed the parties, by separate agreement,
to contract for additional services at certain rates up to a total of $550,000 per year. Finally, by
further “separate written agreement,” the Department could agree to pay Masias even more than
$550,000 per year, without monetary limitation. Unlike its prior training-vendor contracts, the
Department’s contract with Masias did not contain prices for each category of work to be
performed; rather, it simply set an annual lump-sum price.

The Department’s Purchasing Rules required Ryan to conduct, and document in writing,
negotiations with Masias “to obtain the best possible conditions for the Department with regard
to [Contract] price, delivery, and terms.” (Purchasing Rules §2.3.) Ryan failed to comply with

this requirement.

Revelation of the Secret Recording, Resignations, and the Cancellation of the
Contract

On April 15, 2019, the OSA received an anonymous letter alleging three instances of
occupational fraud at the Department.® When Coats and Rottman reviewed this letter, they
learned for the first time that the Department had settled with a former employee for over
$140,000. That employee had been placed on leave and investigated in 2017 for monitoring the
activities of senior SCAO staff (including Brown and Masias). The employee indicated that Ryan
knew about and authorized that surveillance. Ryan represented to SCAO legal staff that he had
informed Coats about this settlement. This was false. Coats and Rottman first learned about it

when they read the anonymous letter to the OSA in April 2019. Astonished that they had not

3 The OSA commenced its investigation of those allegations in July 2019. The investigation included the Masias
Contract award. In February 2022, the OSA released an executive summary of its findings, which included its
conclusion that “there is at least some evidence of occupational fraud” in the award of the Masias Contract. The
OSA found that the Contract was awarded “under an apparently flawed process.” The OSA did not examine whether
that process violated the Department’s procurement rules, any criminal law, or any ethics or code-of-conduct
standards, but it did refer three former employees (Brown, Ryan, and Masias) to law enforcement authorities.

29



been informed, Coats called a meeting in April 2019 with Ryan, Brown, and Morrison and
vehemently instructed them to keep him fully informed on all similar personnel matters. He also
repeated this instruction to them several times after this meeting. Despite these commands,
Coats was not informed about Masias’s surreptitious recording of Rice until July 2019.

Masias began performing work under the Contract on April 15, 2019. Though he had
signed the contract on April 11th and sent the signed copy to Masias, Ryan did not tell Coats,
Rottman, or Morrison that he had done so.* Instead, he indicated that he intended to wait to sign
until the two Financial Services Division employees who had originally demanded Masias’s
termination for reimbursement misconduct left the Department. Indeed, Ryan and Brown had
discussed their concern that the Financial Services Director would not approve the Contract, and
their need to form a plan to get around him. Consistent with such a plan, and likely also in
retaliation for his role in Masias’s separation from the Department, Brown and Ryan placed the
Financial Services Director on leave on March 22, 2019, the day after Masias’s contract-proposal
meeting with Coats. And they waited for the SCAQO’s Controller to retire. She did so on May 31,
2019, and one business day later, on June 3rd, Ryan signed another copy of the Contract.

Ryan did not route the Contract through the Department’s required final approval process
before either of his signings; neither the SCAO legal staff, nor the Human Resources or Financial
Services Divisions, reviewed or provided final approval for the Contract. Ryan communicated
his June 3rd signing to Coats, Rottman, and Morrison, and on June 14th Coats emailed all
Department staff to announce that Masias was now under contract to provide leadership training

to the Department.

4 On two other occasions, Ryan intentionally concealed the Masias Contract he had signed on April 11, 2019. In
response to an open-records request in June, he did not provide the Contract he signed on April 11th, and he did not
disclose it during the OSA investigation. He also lied to Morrison when he told her in late April 2019 that he had not
yet signed the Contract.
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One month later, after some initial media reporting and requests for information about
allegations of misconduct at the Department, Ryan, Morrison, Rottman, Coats, another SCAO
attorney, and the SCAQ’s Public Information Manager met to discuss a media request for a copy
of Masias’s recording of Rice. At this meeting, on July 15, 2019, Ryan directed Morrison to tell
Coats and Rottman about that recording. This was the first time that Coats or Rottman were told
of the recording even though Ryan, Brown, and Morrison had known about it for at least seven
months. During that time, Ryan had taken numerous steps to prevent Coats and Rottman from
finding out about the recording. Particularly disturbing is the fact that in May 2019, Morrison,
the Department’s top in-house legal counsel, prevented the Colorado Attorney General’s Office
from finding out about the recording. Specifically, when the Attorney General’s Office requested
a copy of the Resignation Agreement that expressly referred to the surreptitious recording,
Morrison initially ignored the request and, when pressed, she asserted that the Resignation
Agreement’s confidentiality provision barred her from sharing it. That was false.

Coats and Rottman were stunned and furious that so many senior personnel had withheld
this critical information from them for so long. Ryan offered to resign. After much deliberation
and with the approval of the other Justices, Coats met with Ryan on July 17" and accepted his
resignation (effective July 18th). At that meeting, Ryan told Coats he never mentioned the
recording because he did not think Coats would want to know about it and believed it was in the
best interest of the Department to withhold it from Coats. Ryan spoke with Rottman that day too.
He did not tell Rottman that he thought Coats did not want to know about the surreptitious
recording. Instead, Ryan told Rottman, “I really stepped in it. I made some bad decisions.”
Before leaving, Ryan gave his copy of Brown’s talking points to Morrison, who gave it to the

Attorney General’s Office. On July 18, 2019, the Department terminated the Contract, and on
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July 19, 2019, Brown resigned. The Department never paid Masias for any work performed
under the Contract, though the damage to the Department’s credibility from these events has

been profound.
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Analysis

There were numerous organizational and individual failures that contributed to the
decision to approve the Contract. These include a toxic Department culture under which certain
senior leaders, principally Ryan, Masias, and Brown, were able to act with minimal oversight
and no accountability. They also include overly permissive procurement rules adopted by the
Department, as well as errors in judgment by several individuals, including Coats and Morrison.
Notwithstanding these issues, the evidence establishes that the Contract was not approved to
prevent the disclosure of alleged misconduct within the Department. Below we examine the
issues identified during this investigation, and we make a series of recommendations aimed at
enabling the Department to improve its internal culture, avoid repeating these mistakes, and

begin the hard work of regaining the public trust.

The Judicial Department was Poorly Administered at the Time of the Masias
Reimbursement Dispute

The Judicial Department is a large and complex organization with thousands of
employees spread across 24 judicial districts. It has an annual budget of over $600 million.
While each judicial district has its own judges, administrators, and support staff, the
administration of the Department is centralized within the SCAO in Denver. The SCA leads the
SCAO and thus has tremendous authority to direct the policies and operations of the entire
Department. The SCA is chosen by the Justices of the Supreme Court. However, given the
amount of power concentrated in the SCA position, as well as the diverse body of stakeholders
over whom the SCA has authority, a thorough, fair, and transparent process for selecting the

SCA is essential. When Ryan was appointed SCA in 2017, however, the process was anything
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but thorough and transparent, which exacerbated tension and dysfunction in the Department’s

senior leadership.

Ryan’s Ascension to the SCA Position was not Transparent or Arms-Length, Which
Created Tension Between Ryan and Masias

The process for selecting the SCA was deficient in several ways. First, Ryan was
promoted to be interim SCA despite not going through the formal selection process and never
interviewing for the job. Although he had a generally positive reputation in the Department, he
was never specifically evaluated to determine his suitability for the role of SCA. His prior job
(Clerk of the Court of Appeals and Supreme Court) involved a much smaller scope of
administrative duties and authorities. It involved docket management and activity coordination, a
smaller staff, and implementation—rather than creation—of SCAO policy and culture. In that
job, Ryan was responsible for two courts, not 26. Most problematic, Ryan had been on the SCA
selection committee, and his promotion to SCA created an appearance of bias and illegitimacy
that tainted the entire SCA selection process.

To make matters worse, the Justices promoted Ryan over Masias, who had been one of
the finalists for SCA. When none of the finalists was selected, Masias was assured that a new
selection process would soon commence. It never did, and Ryan was instead appointed SCA by
fiat. Unsurprisingly, this compromised Ryan’s working relationship with Masias, who was well-
liked in many of the judicial districts. Masias was alienated by Ryan’s appointment and
suspicious that she was rejected because of her gender -- indeed, her later surreptitious recording
of Rice was an attempt to confirm that suspicion. She also suspected that Financial Services

Division leadership had backed Ryan over her for the SCA job, which fed her rage and
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obstinance when those leaders discovered her reimbursement error and pressed for her
termination.

The deficiencies in the process of promoting Ryan to SCA created significant tension
among SCAO senior leadership. Ryan understood that Masias did not want him in the SCA
position; she wanted his job herself. He believed that he could not afford to have her and Brown
as enemies. He also was quiet and reserved and came from outside the SCAO, without alliances
of his own there, and he was taking charge of an office that was riven by factionalism and office
politics. As a result, Ryan believed he needed Masias to succeed as SCA, and he knew he had to
repair his relationship with her. This gave her certain leverage over Ryan once her falsified

reimbursement request came to light.

Chief Justice Coats did not have the Support of the other Justices in Handling
Administrative Matters, and he was not Trained or Equipped to Handle them Alone

While tensions were increasing in the SCAQO’s senior leadership, the Justices were
largely unaware of them. Many employees we interviewed explained that the Justices had little
contact with SCAO employees and only provided the most cursory oversight of Department
administration. As such, when Masias’s defective reimbursement request came to light, the Court
did not have an understanding of the fractured relationships among SCAO senior staff and did
not step in to help Coats determine how the reimbursement matter should be resolved. Nor did
they understand how much tension it would create within SCAO leadership to select Ryan as
SCA without a transparent or fair process. Worse yet, having created the problem for him, the
Justices left it to Ryan to resolve.

Coats was the only member of the Court who had administrative duties with respect to

the SCAO. The other Justices focused exclusively on resolving the cases on the Court’s docket
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and were detached from administrative matters pursuant to the Court’s long-standing practice.
They did not know the SCAO culture, serve on its internal committees, or fully understand its
functions. As a group, the Justices met weekly with the Chief Justice, but the Court did not
function as a collaborative decision-making body on administrative and personnel matters.
Members of the Court followed the Court’s long-observed custom of remaining walled-off from
such decisions in order to avoid potential recusal if litigation about those matters later arose. As a
result, Coats was forced to act alone, or to rely only on Ryan (and to a lesser extent Rottman),
when handling problematic administrative or personnel matters within the SCAO.

Further, Coats was not trained as an administrator, and managerial skill is not a selection
criterion for appointment to the Colorado Supreme Court. Upon his appointment as Chief
Justice, Coats received no training, orientation, or instruction on running a large, complicated
organization like the Department. Nor was he given briefing materials or operational documents
for the SCAOQ, instructional presentations from the SCA, or tutorials about the specialized
functions of each SCAO Division. From the outset of his tenure, there was a wide gap between
the new Chief Justice and the SCAO, which was mirrored -- and reinforced by -- the physical
distance between the Court and the SCAO. Coats and other members of the Court were housed
in one office tower while the administrative staff were housed in another. This prevented
incidental contact between SCAO personnel and Coats, and the casual sharing of information
that often happens in office environments. This further isolated Coats from the SCAO, forcing
him to rely almost exclusively on Ryan (or Rottman) for information about its operations. Yet, as
explained above, Ryan was actively concealing critical information from Coats and, in some

cases, providing him with false information.
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Ryan Administered the Department with Minimal Oversight from the Court and
was not Held Accountable for his Performance

Ryan administered the Department, and its $600 million budget and thousands of
employees, with only minimal oversight from Coats. Coats met with Ryan, but while these
briefings were detailed about the annual budget, they were often shallow and devoid of detail
about SCAO operations. When Coats was told, for example, that the SCAO had fired hundreds
of employees in 2018, or that certain employees were receiving large payouts of taxpayer dollars
at the time of their separations from the Department, he was shocked.

Ryan did not report to a board of directors who could hold him accountable for his
decisions, as many chief executive or chief operating officers do. Although Ryan ostensibly
reported to Coats, Coats did not have consistent, independent sources of information about the
SCAO’s operations to use in evaluating Ryan’s decision-making as SCA. Moreover, there was
no process to solicit feedback from Ryan’s subordinates. Nor did the Court even conduct annual
performance reviews to allow for periodic and formal reflections on the quality of Ryan’s work.
While strong organizations routinely evaluate all employees, including senior leaders, Ryan was
allowed to run the SCAO with little oversight of his decision-making.

As we make this observation, we recognize that the Chief Justice had myriad duties and
only limited time and bandwidth to focus on the SCAQ’s operations. His primary function was
judicial rather than administrative; as Chief Justice, he continued to write opinions, conference
with his colleagues, and participate in the ongoing back-and-forth necessary to resolve the cases
on the Court’s docket. He also had managerial duties of a judicial nature -- he oversaw the
distribution of cases among his colleagues. Further, he served as the face of the Department to
the public, making appearances, for example, before the Colorado General Assembly and the

Colorado Bar Association. He also shouldered time-consuming duties related to the 24 judicial
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districts, administering the nomination and selection of all District Court Chief Judges, attending

investiture ceremonies, and serving as the principal point of contact for all those chief judges.
Meanwhile, Ryan’s nearly unchecked authority to run the SCAO became increasingly
problematic over time, as the Court had no formal mechanisms to hold him accountable -- or

even assess his performance.

The SCAO’s Internal Culture was Toxic, Which Deterred Employees from Coming

Forward with their Concerns About the Contract

There were multiple Department employees who could have come forward to raise

concerns about the Contract before it was approved. This includes Legal Counsel Unit personnel

like Morrison, and others who were concerned but failed to act. They did not act because the
Department’s internal culture was toxic, and there was a pervasive fear of opposing Masias,
Brown, or Ryan in any way. The fear-based culture deterred reliable information-sharing,
rewarded silence and self-protection, led to lax enforcement of Court rules, and minimized

accountability within the SCAO.

A Culture of Fear and Intimidation Pervaded the SCAO

It was well-known within the SCAO that the Directors of the Human Resources and
Financial Services Divisions despised one another. Financial Services Division personnel, as a
result, felt defensive, fearful, and vulnerable given the extremely close relationship between
Brown and Masias. It was enormously corrosive throughout the entire SCAO that the SCAO’s
second-in-command and the Director in charge of enforcing all Human Resources rules -- who
had unilateral firing authority -- openly flaunted their inappropriate personal relationship. This
relationship destroyed staff confidence in their leaders’ reliability and fairness, and it

undermined any trust that they would be protected if they spoke up about misconduct.
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Consistent with the brazenness of that relationship, Brown was known to disregard
Department rules when it suited him, and to target and retaliate against those who sought to
enforce rules against him, including the Financial Services and Information Technology
Directors. Masias herself was often dictatorial and vindictive toward other SCAO senior leaders.
For example, she proclaimed that “heads would roll” if personnel communicated with any Justice
without her permission. Similarly, she demanded that even authorized contacts with Justices had
to be documented in writing and reported to her. Ironically, she also forced SCAO employees to
sign a document she created barring them from surveilling or collecting compromising
information about the Department. Masias’s prohibition on communicating with Justices
deepened the sentiment held by many at the SCAO that the Justices were aloof, disengaged,
controlled by Masias on administrative matters, and therefore also to be feared.

In addition, Masias and Brown were perceived to have unilateral discretion to receive,
investigate, and resolve complaints against judges and Justices. This perpetuated the belief that
the judges and Justices were themselves shielded from accountability, and that Masias and
Brown had leverage over them, which strengthened the perception that it would be dangerous to
come forward about the Contract.

Compounding this climate of fear, employees were frequently investigated and
terminated by the Human Resources Division without that Division reporting those terminations
to the Chief Justice. Unsurprisingly given this environment, employees often stayed silent about
misconduct and “kept book™ on the activities of others in order to acquire compromising
information to use as leverage in case of potential discipline. Remarkably, this strategy seemed
to work, the behavior was rewarded, such employees were often granted paid leave as

compensation upon termination, and non-disclosure terms were inserted into their termination
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agreements. This practice masked the financial impact of these terminations on the Department’s
budget, it shielded the terminations from scrutiny by the SCAO Legal Counsel Unit and the
Attorney General’s Office, and it rewarded silence.

In addition, fear of retaliation caused employees to disregard their duties to the
Department in favor of self-protection. It caused behavior like sending anonymous tips to outside
oversight agencies, or making open-records requests for documents, rather than raising concerns
up-the-chain to Department leadership. Even the Judicial Legal Counsel herself (Morrison) was
disempowered, disrespected, intimidated, and fearful. As a result, she did not report Ryan’s
misconduct, or Masias’s surreptitious recording of Rice, to Coats or his counsel. Morrison
advised Ryan not to pursue the Contract and pressed him to report the recording of Rice to Coats.
Ryan ignored her, and she had seen him be vindictive when crossed. Thus, she was cowed into

obeying the SCA, though her duty was to the Department.

There was a Lack of Accountability for Certain Senior Leaders

The SCAOQ’s culture was also tainted by the fact that rules were not always enforced
against senior leadership. For example, Masias and Brown openly disregarded Department rules,
especially Financial Services Division and Information Technology Division rules, without
consequence. Masias failed to follow the SCAQO’s reimbursement rules 100% of the time. Ryan
allowed Brown’s open and persistent use of his personal laptop for Department business despite
repeated complaints from the Information Technology Services Director that the practice
compromised Court security. Moreover, the SCA had broad discretion to act without oversight.
For example, Ryan had the authority under the Department’s permissive procurement rules to

sign sole-source contracts without consulting the Procurement Manager.
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The Department’s Purchasing Rules did not Sufficiently Protect it from Risks of
Procurement Misconduct

The Department’s Purchasing Rules diverged from the state procurement code and were
overly permissive in ways that contributed to the approval of the Contract. The State of Colorado
has adopted a body of procurement rules, enshrined in statute, that bind executive branch
agencies (“State Procurement Code”). Those rules, however, do not apply to procurements by the
Department. See §24-101-105, C.R.S. (promulgating a procurement code that applies to all
“publicly funded contracts entered into by all governmental bodies of the executive branch of
this state”). Thus, the Department created its own set of purchasing and fiscal rules. At the time
of the Contract, the Purchasing Rules explicitly recognized that the Department was exempted
from the state’s procurement code (“as a separate branch of government, the Judicial Department
is not bound by the Colorado Procurement Code §24-101-101, ef seq., C.R.S”). Yet, there were
several notable weaknesses in the Purchasing Rules at the time the Contract was signed.

First, the Purchasing Rules did not establish consequences, such as disciplinary penalties,
for violations. In contrast, the State Procurement Code articulates steep penalties for any
violations, including personal civil liability for employees. See §24-109-404, C.R.S. (if any
government entity violates the State Procurement Code, “the head of such governmental body
and the public employee, which for the purposes of this section includes elected officials,
actually making such purchase shall be personally liable for the costs of such supplies, services,
or construction”). An articulation of stiff consequences for violations might have deterred the
procurement misconduct committed in this case.

Second, the Purchasing Rules did not establish a time bar on former employees seeking
to do business with the Department. Many government entities impose a time bar (often called a

“revolving door” rule) on former employees before they are permitted to contract with their
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former employer. This helps to ensure that government employees are not using their authority in
government to create new business opportunities for themselves. The Purchasing Rules were
silent on this important issue, and Masias was allowed to sign the Contract just three weeks after
she separated from the Department.

Third, there was neither an internal audit process, nor external audits, of the Department’s
purchasing activities that would have helped ensure Department employees, including the SCA,
complied with relevant purchasing rules. A routine audit process is an important safeguard and
deterrent to procurement misconduct, but none existed within the Department at the time of the

Contract.

The Process for Handling Complaints Against Judges was not Fair or Transparent,
Which Gave Masias Additional Leverage over the Department

Masias was perceived to have leverage over the Department because she and Brown had
nearly unilateral authority to receive, investigate, and handle complaints against judges. A
transparent complaint process, with clearly articulated rules and standards, protects employees,
the organization, and those accused of misconduct. That is, employees and others must be made
aware of how to file complaints of misconduct and the standards that will be used to investigate
and resolve such complaints. This is particularly important when the accused are extremely
powerful, like judges, which creates strong incentives for employees to avoid coming forward.

During our investigation, employees, including Justices, were unable to describe the
complaint-handling process and relevant standards for handling complaints against judges. They
often noted, generally, that “HR handled complaints against judges” or that complaints were

“referred to the Judicial Discipline Commission” without being able to describe how such
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complaints were received, by whom, when they would be referred, how they would be tracked,
and what steps would be taken to make sure that complainants were protected against retaliation.
In fact, Masias and Brown had broad discretion (subject to a 2010 Memorandum of

Understanding between the Department and Colorado’s Commission on Judicial Discipline) to
determine how such complaints would be handled. They kept minimal records reflecting the
investigations they conducted and when complaints were referred to the Commission on Judicial
Discipline (or not). There was no central complaints registry, nor a formal process for notifying
complainants of the outcomes of any investigation. This created the perception for some that
Masias was serving as a “fixer” for the Court who had the power to make complaints against
judges disappear if it served her interests. And it further caused to employees to fear coming

forward with their concerns about the Contract.

The Contract would have been an Abuse of Taxpayer Resources, but it was not
Awarded to Cover up Allegations of Judicial Misconduct

As set forth above, we conclude that the Department’s toxic culture, permissive
procurement rules, and deficient oversight of the SCA contributed to an environment in which
the Contract was approved. However, we do not conclude that it was a payoff to silence Masias
from revealing evidence of judicial misconduct. Why not?

Of all the evidence we obtained, only one witness (Ryan) asserts that the Contract was
approved to hide misconduct. Yet there is overwhelming countervailing evidence, and Ryan’s
assertions are internally inconsistent and contrary to his own behavior. Most importantly, Coats
had already tentatively agreed with the proposal to contract with Masias at least three months
before Brown presented the alleged “dirt” in his talking-points list. Therefore, we conclude that

the “dirt” did not motivate Coats’s thinking at that time.
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In fact, Brown, Ryan, and Masias herself had been propelling the Department toward a
new training vendor as far back as the Spring of 2018. Ryan and many other witnesses
acknowledge this. The documentary evidence also confirms the Contract did not arise as a
strategy to conceal the alleged misconduct Brown brought to Coats’s attention in late December
2018/early January 2019. It was in the works long before then. Several other key facts support
this conclusion:

e No one involved, including Brown and Ryan, appears to have considered the alleged
misconduct genuinely threatening to the Department. Certainly no one acted as if it
were, and the Department’s in-house counsel (and her staff) told them explicitly that
it was not. The information in the Brown talking-points list appeared to Coats and
Rottman to be exaggerated, “old news” already addressed by Brown or Masias back

when the incidents occurred.

e [t appears from the talking-points list that Brown and Masias considered her
recording of Rice to be powerful leverage. Ryan and others went to great lengths to
hide this information from Coats for over seven months. Coats did not learn of it until
more than three months after he had approved the Contract. Thus, he could not have
been -- and was not -- motivated by it when he approved the Contract. The fact that
Ryan hid this information from Coats also indicates Ryan knew Coats was not, and
was not going to be, motivated to cover up damaging information. If Ryan had really
thought that Coats would approve the Contract to contain political damage to the

Court, he would have told Coats about the surreptitious recording.
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On numerous occasions, Coats told Rottman and Ryan that he expected the Contract
to be publicly criticized because it would be with a recently-resigned, high-ranking
former employee. This was why Coats instructed Ryan to do it “by the book.” This
was also why Coats repeatedly asked Ryan if he believed the Contract was in the best
interest of the Department. Coats thus made it clear he was willing to be criticized, if
necessary, for the good of the Department. This is another indication that when he
approved the Contract, Coats was not motivated by fear of criticism or damage to the

Department’s reputation.

Masias’s attorney never mentioned any legal claim, let alone one grounded in the
alleged misconduct. Similarly, neither Brown, Ryan, Coats, or Rottman ever referred
to this “dirt” after the one meeting in which Brown partially described it. Nor did
Masias’s Resignation Agreement suggest that suppressing misconduct was a focus of
any party. The Resignation Agreement contained boilerplate confidentiality language,
nothing more restrictive than in any standard Department release agreement.
Tellingly, the Resignation Agreement also did not try to suppress the surreptitious
recording itself. Rather, the Resignation Agreement actually publicly revealed its
existence and required Masias to give the Department only a copy of it (not the

original, or all copies).

Deploying “dirt,” as Brown, Masias, and Ryan did here, was typical for them and a
common technique in the Department, as described above. It appears that after Coats
directed Ryan to proceed “by the book” in the December 14, 2018, meeting, Brown

and Masias believed they needed to further motivate Coats to move ahead with a
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contract. Brown and Masias had had success with intimidation tactics in the past and,
as Brown said, Masias was very angry about how she had been treated. Here, though,
they misjudged. Ryan had already convinced Coats that the Contract was the right
path. And Ryan had already convinced Coats that Masias was vital to his plans for
improving the SCAO. Though Masias, Brown, and Ryan may have thought it would
cement Coats’s approval, the “dirt” did not motivate him. We found no credible
evidence that Coats’s attitude, conduct, or motive was influenced by a desire to hide

the alleged misconduct.

When Department and Attorney General’s Office personnel were deciding whether to
terminate the Contract in July 2019, Brown’s talking-points list was not yet public.
Nonetheless, Coats, Rottman, Steven Vasconcellos (the SCA who replaced Ryan),
SCAO legal staff, and Attorney General’s Office personnel did not give any
consideration to whether terminating the Contract would cause the talking points to
become public. This was because suppression of that information had never been

Coats’s reason for approving the Contract.

Masias, Brown, and Ryan, each for his or her own reasons, clearly and brazenly pursued

approval of the Contract. They pulled all the levers they thought would further that goal. It is

equally clear, though, that the “dirt” lever did not affect Coats as they thought it would. Coats

was misled, and his judgment failed him on other fronts, but he did not approve the Contract to

silence Masias.
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If Not to Cover Up Alleged Misconduct, Why Did Coats Approve the Contract?

The Contract was ill-advised, did not serve the interests of Coloradans, and should never
have been approved. Though never paid, it resulted in real harm to the credibility of the
Department. The Contract and its fallout have similarly harmed the many Department employees
who perform exceptional service for Coloradans. So how could top Department officials have
worked for it, supported it, and approved it? The answer lies both in the personnel and their

environment.

Trigger Event: The Reimbursement Dispute

Given the environment at the SCAOQ, the events that transpired when the Financial
Services Division caught errors in Masias’s reimbursement submission in July 2018 were not
surprising. First, Masias helped create a culture that discouraged leaders from showing
weakness. Her personal power and image of strength were essential to her. Second, she had a
habit of behaving as if the rules did not apply to her, and she disdained the Financial Services
Division. Third, and as a result, she could not admit her reimbursement error to a perceived
enemy and instead she was steadfastly unrepentant and dishonest in her own defense when
confronted. Fourth, the Department was undergoing an audit at the time, and the Financial
Services Division saw this as an opportunity to vanquish Masias for good. Their bases for
insisting on terminating Masias were substantially justified, though it was the culture of combat
that drove them to be completely uncompromising in their insistence. Finally, as discussed
above, Coats had no relevant training on administrative issues, no Counsel to the Chief Justice
tasked with helping solve such problems, and no collaborative support from his colleagues. All

of this meant Coats had to rely primarily on Ryan, which amplified the risk that he would
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exercise poor judgement. That is precisely what happened when Coats agreed to terminate

Masias and simultaneously considered entering into a contract with her.

Misconduct and Misjudgment

In a different environment, experienced and collaborative leaders may have found a way
to discipline Masias short of termination and in a way that assured the OSA auditors the
Department still had sound financial controls. But in this environment, Ryan was at a loss as to
how to solve this problem. Ryan was liked and trusted in his former position at the Department.
But he was relatively new to the SCA job, felt he had no alliances at the SCAO, and had no past
leadership experience in this environment under these pressures. He recognized the deep cultural
flaws he inherited at the SCAO. He also likely felt alone, vulnerable, and ill-equipped to fix the
underlying problems with SCAO personnel and culture. Justices detached from administrative
and personnel matters had selected him without a fair process and left him to deal with managing
Masias. He misjudged that a contract with Masias would solve the problem, and he chose the
worst of the tactics common in that culture to get the Contract approved.

Specifically, over the next nine months, Ryan adopted a “keep your friends close and
your enemies closer” relationship with Brown. He controlled information. He lied to Coats about
Masias’s history of reimbursement misconduct. He lied to Coats about the justification for a
sole-source contract. He helped remove the Director of Financial Services because he was an
obstacle to Contract approval. He lied about signing the Contract in April 2019. He hid Masias’s
surreptitious recording of Rice from Coats and Rottman. He lied to SCAO legal staff about
Coats’s knowledge of that recording, telling one lawyer he had told Coats about the recording

and telling another he had not told Coats because Coats did not want to know. He intimidated
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Morrison so she would not interfere with his plans. Ryan thus gradually built an increasingly
fragile edifice of deceits that eventually imploded.’

Ryan also manipulated and tightly controlled the contract process. He rushed it along,
violated the Purchasing Rule regarding sole-source determination, circumvented the requirement
that legal staff and the Financial Services Division sign off on the Contract before execution,
ignored the Purchasing Rule requiring him to show he had negotiated the best price terms
possible for the Department, failed to investigate whether Masias was in fact the best available
vendor and whether her pricing was justified, and accepted without any negotiation Masias’s
price and scope-of-work terms. As a result of all this misconduct, the Contract itself was sub-
standard. Even the duration of the Contract was not clear. It bound the parties to a term of five
years, but it only defined the work to be performed in the first year. It did not state the prices for
each category of work. Yet it specifically defined the prices Masias could charge for additional
work Ryan could approve above Masias’s $532,000 annual fee. Inexplicably, the Contract set
another annual cap -- $550,000 -- for additional work and payments and allowed Ryan to break
even that higher cap without restriction.

Masias and Brown made their own misjudgments and engaged in their own misconduct.
Their misconduct, though, was more clearly driven by self-interest than was Ryan’s. Masias
disrespected and ignored Ryan from the beginning. She disregarded rules, was dishonest with the
SCAO’s attorneys, ignored their advice, negotiated legal matters on her own, and cut them out of

processes and decisions. While she was a hard and effective worker, outwardly upbeat and even

5 Ryan’s SCAO reorganization plan was another example of his bad judgment. Whether due to self-interest or lack
of experience, that reorganization likely was going to cost the Department more money, diminish financial oversight
by placing that function under the Human Resources Division, further reduce collaboration and accountability, and
exacerbate the SCAQO’s unhealthy culture by increasing Brown’s power. In another example of his poor judgment, at
least as early as 2018, Ryan had allowed an employee to surveil Brown and Masias rather than address his concerns
about their personal relationship by implementing genuine performance standards and supervisory reviews for them.
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motivational, she acted out of self-interest and favored employees who would do her bidding.
For years as a leader in the SCAO, Masias had an inappropriately close relationship with Brown,
perpetuating the perception by SCAO employees that she was guided by her own agenda and
above reproach. She never accepted responsibility for mistakes and never apologized.

This all lent a certain irony to her training mantra that the most important thing for
Department leaders was to set the right “tone at the top.” As set forth above, while she was one
of those at the top, Masias disregarded reimbursement rules, surreptitiously recorded a
conversation with Rice, shut down others’ communications with the Justices, and lied repeatedly
when confronted about a reimbursement submission. She used Department budget information to
secure a sole-source contract for herself while she was still a Department employee. She
attempted to secure approval for that contract by threatening, through Brown, to publicly reveal
allegedly damaging information about the Department. Her behavior both before and after she
went on leave reveals that Masias acted in her own self-interest rather than the Department’s.
Notably, her behavior pattern was one that was allowed to develop when Marroney was SCA. He
was so busy with the Court’s building project and legislative relations during that process that he
elevated Masias to Chief of Staff and, in essence, left the keys to the kingdom in Masias’s and
Brown’s hands.

During the same period, Brown too elevated his and Masias’s interests over those of the
Department. He fed Department information to Masias while she was on leave. He advocated on
her behalf for a contract. He threatened disclosure of allegedly damaging information. He
communicated with Masias after he was instructed not to. In the past they were overheard
discussing future plans to work together as consultants, and they may have been planning to

work together under the Contract. Brown directed the Procurement Manager to keep the RFP
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secret from Financial Services Division leadership. He lied to the Procurement Manager
repeatedly. He took action to terminate the Director of Financial Services so he would not
obstruct the Contract (and also in apparent retaliation for his role in the Masias reimbursement
dispute). It was well known even before she went on leave that Masias and Brown had an
inappropriately close personal relationship. It was known that he could not be trusted when it
came to matters involving her. It was also well known that Brown disliked rules and considered
himself above them, exploited gray areas in Department personnel rules, strategically targeted
enemies for retaliation, had employee emails monitored to gain advantage, bragged about how
many people he fired, hired only investigators who would produce the outcomes he wanted, and
ignored and diminished legal staff.

But Brown’s and Masias’s misconduct had less impact on approval of the Contract than
did Ryan’s. And it still would not have been approved if Coats himself had exercised better
judgment. His first error was not meeting with Ryan immediately after taking over as Chief
Justice to learn more about Ryan’s role and clearly explain Coats’s expectations of him —
including the expectation that Ryan would keep him fully informed. Without doing so, Coats
proceeded to make many pivotal decisions relying entirely on representations from Ryan. Ryan
was not trustworthy, yet Coats neither detected this himself nor even suspected it enough to task
Rottman with closer oversight and verification of information they were getting from Ryan.
Coats’s failures in this regard likely were due to his lack of understanding of SCAO functions
like procurement, and the lack of advice from Morrison or Rottman that verification might be a
good backstop.

Coats’s failure was also due to his own lack of intuition that it was dangerous to rely so

heavily on Ryan. His own intuition also should have told him that choosing a person known for
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dishonesty and self-interest (Masias) as the face of the Department’s leadership training program
would gravely undermine trust and confidence in the Department and his own leadership. It
should have told him it would erode public trust to rush a contract through with a former
employee within weeks of her resignation. Finally, Coats himself could have -- but did not --
oversee or verify. He did not ask Ryan follow-up questions or do his own research as to whether
the Management Representation Letter really required terminating Masias. He similarly failed to
conduct his own analyses of the procurement process, Masias’s reimbursement history, the
Contract’s pricing structure, the availability of other training vendors, or Ryan’s conclusory
assertion that the Contract was in the Department’s best interest. Masias may have been qualified
as a trainer, and her price may have been a fair market price, but Coats did not do any of his own
diligence to make these determinations before approving the Contract.

The same can be said of Rottman. Coats did not instruct him to do any verifying, but
Rottman also never suggested to Coats that that would be a good assignment for him. Despite
signs that Ryan should be watched more closely, Rottman did not take the initiative to suggest a
more active oversight role even though he knew Coats was new and untrained. As a result,
Rottman missed opportunities to independently understand and assess the Management
Representation Letter situation, the Contract, the sole-source determination, Masias’s
reimbursement history, the procurement process, and the Resignation Agreement. Like Coats,
Rottman also independently failed to recognize how disastrous it would have been to have a
former employee with Masias’s known flaws representing the Department’s leadership training
program.

Morrison too made a key misjudgment. She was genuinely fearful that Ryan would fire

her if she told Coats, Rottman, or the Attorney General’s Office about the surreptitious
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recording, so she hid it from them. Apparently out of fear of Ryan and Brown, she also stood
silent while they lied to the Procurement Manager repeatedly. However, her fear that Coats and
others would not protect her from termination if she “went over Ryan’s head” does not appear
justified. In fact, there appears to be no basis for it other than fear itself. She knew full well that
Coats, Rottman, and the Attorney General’s Office all would consider Masias surreptitiously
recording a Chief Justice an outrageous breach of trust and would direct their anger at Ryan for
hiding it and not at her for exposing it. Thus, her fear of Ryan does not excuse Morrison’s

abdication of her duty to the Department in favor of obedience to her direct supervisor (Ryan).

Conclusion

The deep cultural flaws described above bred misconduct that Coats and Rottman did not
detect and that led to the Contract’s approval. Since these events, the Department has
implemented a number of improvements to correct Department culture and inoculate it against
individual misconduct and poor judgment. Recognizing those positive steps, we nonetheless
strongly urge the Department to implement the recommendations below in order to continue

advancing toward restored public trust.

53



Recommendations

To address the issues discussed above, we provide 14 actionable recommendations, some
of which the Department has already begun to implement. But more work remains to be done.
We have divided our recommendations into six categories: (1) Changing the SCAO’s
Organizational Culture, (2) Enhancing Oversight of the SCAOQ, (3) Properly Preparing the Chief
Justice, (4) Improving the Judicial-Officer Complaint Process, (5) Procurement Reform, and (6)

Ongoing Transparency and Accountability.

Changing the SCAQO’s Organizational Culture

1) The Court Must Commit to Ending the Culture of Fear and Intimidation in the
SCAO

We make several specific suggestions for improving the toxic organizational culture
discussed above. This is not an exclusive list; we recommend that Department leaders
continually and proactively consider other opportunities for the Department to create for its
employees and the public a culture of collaboration and public service.

First, the Department should adopt rules that unequivocally and clearly protect employees
who possess information about fraud, waste, abuse, harassment, or other forms of misconduct --
including judicial misconduct -- from retaliation if they bring that information to the attention of
Department or state authorities. While the State of Colorado has enshrined various whistleblower
protections in statute, see, e.g., Title 24, Art. 50.5e, et seq., C.R.S., specific Department rules that
assure employees of the Department’s commitment to these protections are critical and should be
adopted immediately. The rules should be explained, supported, and easily accessible to
employees on the Department’s intranet site and elsewhere. The Department should also evaluate

other approaches to informing employees about these protections, such as periodic trainings.
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Second, Department employees must never be deterred from providing information to
members of the bench. As noted in this report, Masias forbade employees from providing
information to members of the Court under threat of potential discipline. That directive was
improper and counter to the Department’s goals of accountability and transparency. While the
Court has now increased contact between the Justices and Department employees, it is essential
that all employees be informed that that improper prohibition is formally denounced and

rescinded.

Third, the Department must commit to holding all employees accountable no matter their
status or position. Rules must be fairly and evenly applied, such that no one is above the law or

exempted due to their stature within the Department.

2) The Court Must Infuse Ethics into the Department’s Culture and Decision-Making

The Department is served by thousands of hard-working public servants who have the
best interests of Coloradans in mind. Yet, outliers, like some of the individuals discussed above,
make it necessary for the Court to take steps to further infuse ethics and public service into the
culture of the Department. That is, the Court must ensure that the culture of warring fiefdoms
within the SCAO is ended and replaced with a shared commitment to collaboration, public
service and ethical conduct. Specifically:

First, we recommend that the Court establish a code of conduct and ethics that governs
the behavior of employees in the Department. While the Colorado Constitution sets forth ethical
rules for state employees generally, more specific rules should be adopted for the Department.
Just as judicial officers must adhere to the Colorado Code of Judicial Conduct, non-judicial

Department employees should similarly adhere to a code of conduct and ethics.
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Second, we recommend that the Court establish a Department-wide Ethics Officer who is
an expert on the rules of conduct and ethics, and with whom Department employees can consult
(confidentially, if requested) when in need of advice. The Ethics Officer should conduct annual
and mandatory Department-wide trainings on the rules of conduct and ethics. Just as judicial
officers may submit ethics inquiries to the Judicial Ethics Advisory Board, Department
employees should have similar access to a Department official who can respond to their ethics
questions. The Ethics Officer must have the authority to assure employees of confidentiality and

protection from retaliation.

3) The Court Should Adopt a Two-Year Revolving Door Prohibition on Former
Employees Doing Business with the Department

Many government agencies have “revolving door” rules that prohibit individuals from
doing business with their former employers for a prescribed period after their separation. Had
such a rule been in place during the events described in this report, the Contract could not have
been awarded to Masias. We recommend that the Court establish a two-year revolving door
prohibition for its former employees to ensure that Department personnel cannot create
contracting opportunities for themselves while they are in government service. Moreover, the
rule should permanently bar former employees from working under any contracts that they were

personally involved in securing during their tenure with the Department.

Enhancing Oversight of the SCAO

4) The Court Must Require Annual Performance Evaluations for All Key Department
Leaders, including the SCA

It is incomprehensible that the SCA administered the Department, a large organization --
and a co-equal branch of our state government -- without sitting for regular reviews or being held

accountable for his performance. The Court must correct this significant gap by requiring that
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detailed, annual performance evaluations be completed for individuals in key supervisory
positions, including but not limited to the SCA, Counsel to the Chief Justice, the Chief of Staff,
the Judicial Legal Counsel, and the Directors of the Human Resources, Financial Services,
Information Technology Services, Probation Services, and Court Services Divisions. Such
evaluations, if detailed and comprehensive, will aid in holding key personnel accountable. Had
there been such performance evaluations, the improper relationship between Masias and Brown,
and the toxic work environment they created, would have come to light far sooner or, perhaps,
would not have developed at all.

These evaluations should include not only assessments from supervisors, but also candid
360-degree feedback from subordinates. Subordinates should be encouraged to respond to
questions about these leaders anonymously with assurance that there will be no retaliation for
participating in the reviews. Further, these performance reviews should be grounded in specific
performance standards and expectations set for each employee annually with input and

agreement from both employee and supervisor.

5) The Court Should Codify the Selection Process for the SCA
One of the events that significantly contributed to approval of the Contract was the
woefully deficient selection process used to appoint Ryan as SCA. The process was not fair or
transparent and caused considerable tension in the SCAQO’s leadership ranks. To ensure that this
is never repeated, the Court should clearly articulate the hiring process for its senior leaders,

including the SCA, and ensure that the process is followed for future SCA appointments.
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6) The Court Should Clarify the Roles, Domains, and Obligations of Each of the Three
Sources of Legal Advice to the Department

The Court and SCAO draw upon three separate sources for legal advice. The Judicial
Legal Counsel administers the Legal Counsel Unit and advises the Department. The Attorney
General’s Office provides legal advice to the Department, particularly on matters that are likely
to result, or have resulted, in litigation. The Counsel to the Chief Justice also provides legal
advice, but to the Chief Justice alone. The roles, domains, and purviews of each source have not
been clearly articulated by the Department.

As noted in this report, the Judicial Legal Counsel (Morrison) was, at best, unclear about
what duty she owed to whom. Specifically, when Coats was Chief Justice, Morrison withheld
from him that Masias had secretly recorded former Chief Justice Rice. She discussed this critical
fact with Ryan, head of the SCAO, but not with Coats, head of the entire Department. As a
result, Coats was left unaware of the recording, which placed the Department in an untenable
position. We recommend that the Department clearly delineate for its employees the roles and
authorities of each of the three sources of legal advice, and clarify the circumstances under which
one source, but not the others, will be used. Most importantly, we recommend the Department
make plain that the Judicial Legal Counsel’s duty is owed to the entire Department rather than
any one administrator or subcomponent. See Colorado Rules of Professional Conduct Rule 1.13.
The anti-retaliation reforms described above also should expressly empower the SCAQO’s entire
Legal Counsel Unit to exercise that duty without fear of potential retaliation from SCAO

leadership.
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7) The Court Should Enact an Effective Leadership Training Program for the
Department

It is somewhat ironic that we are recommending a leadership training program given the
subject matter of the Contract we have investigated. Yet we are recommending it just the same
because of the errors and failings displayed in this case. The Department must invest in preparing
its leaders with the skills, ethics, and courage necessary to do their important work. Needless to
say, any outside vendor sought to provide such training should be selected through a fair and

competitive bidding process.

Properly Preparing the Chief Justice

8) The Court Must Properly Prepare and Equip Chief Justices for the Substantial
Management Obligations of that Position

Coats was not well prepared to handle the crises concerning Masias’ falsified
reimbursement request and subsequent Contract with the Department. He was untrained as an
administrator and did not have the active support of his colleagues, which he sorely needed. We
make several recommendations to ensure that Chief Justices are never again placed into such a
vulnerable position.

First, the Court must develop a formal training program for incoming Chief Justices.
Coats described his preparation for the position as “learning on the job” that included attending a
number of meetings with the departing Chief Justice. He was not informed about personnel
problems in the SCAO administration and, as a result, was unprepared when those problems
eventually spiraled out of control. He was given no briefing materials, performance metrics for
the Divisions of the SCAO, or detailed explanations of its human resources, budget, or
procurement processes. He was neither briefed by each division director nor given opportunities

to inquire about their operations. In short, he was forced to learn all of the SCAQ’s operations
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on-the-fly as issues arose during his tenure. The Court must invest in equipping Chief Justices to
handle such issues by providing formal training and orientation, in advance, before problems
arise.

Second, the Court has now implemented what it calls a “Shadow Chief” system (perhaps,
more aptly, a “Chief-in-Waiting” system). The Shadow Chief follows the current Chief Justice
for a prescribed period to help enable an orderly transition. During our interviews, we learned
that while the Shadow Chief system is in use now, it may or may not be used again in the future.
Given our findings in this investigation, we recommend that the system be codified as an
essential component of the transition between Chief Justices now and in the future.

Third, the Court has long observed a custom of walling Justices off from administrative
matters in the SCAO to avoid potential recusals should litigation later arise. While we
understand this rationale, our interviews with the Court suggest that the actual risks of recusal are
low. Moreover, we are certain that any Chief Justice will need the support of his or her
colleagues in handling sensitive administrative issues in the Department. We therefore
recommend that the Court identify the very limited circumstances in which a wall between the
Chief Justice and the other Justices is necessary and otherwise enroll at least a Justice or two on a
case-by-case basis to assist the Chief Justice with challenging issues when necessary.

Fourth, the Court should reduce the number of opinions assigned to the Chief Justice in
an amount that offsets the substantial administrative and political duties of that position. The
Chief Justice has various important responsibilities, including oversight of the SCA and serving
as the face of the Department to the public. Given Coats’s judicial duties, he did not have

sufficient time to both handle his caseload and provide meaningful oversight of the SCA. The
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Court must change that to enable the Chief Justice to effectively handle the administrative duties

of the position.

9) The Court Should Establish a Specific Term for the Chief Justice

There is no specific term for a sitting Chief Justice; rather, the Chief’s tenure is left to the
preference of members of the Court or the passage of time and operation of the Department’s
mandatory retirement rules. In recent decades, Chief Justices have served for terms ranging from
just a few of years to more than a decade.

Improving the ability of the Chief Justice to oversee the SCA and SCAO will require
establishing a specific term of years to ensure certainty and an orderly transition between
administrations. According to Coats, it took a year for him to learn the varied and important
responsibilities of the position, and we therefore recommend that the term be set for no fewer
than three years—and possibly more. Should the Chief Justice wish to serve an additional term,

they could seek reappointment by a vote of the majority of the members of the Court.

Improving the Judicial-Officer Complaint Process

10) The Court Must Improve the Legitimacy of the Process for Handling Complaints
Against Judicial Officers

It was clear that Masias was perceived as a “fixer” by some Department employees, due,
in part, to her broad discretion to determine how complaints of misconduct against judicial
officers would be handled. Record-keeping regarding complaints was poor, and the rules by
which Masias (and later Brown) processed and investigated them were unclear. While the Court
now has internal rules that address judicial-officer complaint handling, they are vague, and to

this day, insufficiently specific about how complaints are received, triaged, investigated, tracked,
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and referred (or not) to other investigative entities. The internal rules must be precise about these
processes, and also clearly state the evidentiary standards that will govern complaint resolution.

Regarding complaint intake, since these events the SCAO has developed a portal on the
Department intranet site through which employees can submit complaints (including those
against judicial officers). While the SCAO provided us with statistics showing that employees
have visited that portal hundreds of times, it was unable to tell us how often the portal has
actually been used to file complaints or provide overall statistics about aggregate outcomes of
any investigations conducted into those complaints. The Department should enhance its data
collection about the complaints portal, ensure that complaints can truly be filed anonymously,
and identify ways to seek employee feedback to determine whether or not the complaints portal
is working as intended.

Finally, the judicial-officer complaint process is not transparent to the public. While there
may be reasons for confidentiality about individual cases and open investigations, aggregate
information could be provided to the public by the Department. For example, the Department’s
last available Annual Statistical Report for fiscal year 2021 includes various metrics about the
Department’s overall caseload, staffing, budget, and case dispositions, but no equivalent
information about the number of complaints against judicial officers, the number referred to the
Colorado Commission on Judicial Discipline, aggregate complaint outcomes, or even the process
by which complaints against judicial officers are handled. We urge the Department to include

this information in its annual statistical reports for public review.
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Procurement Reform

11) The Department Should Consent to be Bound by the State Procurement Code,
Which Includes Civil Penalties for Violations

Pursuant to state statute, the judicial and legislative branches of government are exempt
from the State Procurement Code, which applies only to executive branch agencies. The
Department has adopted its own set of purchasing and fiscal rules that differ from the state code
in important ways. Elected officials are also exempt from the Code but have consented, through
a purchasing delegation, to comply with it. We recommend that the Department consent to be
bound by the Colorado Procurement Code and associated procurement rules. This would align
the Department with the rest of state government and create official oversight by the State
Purchasing and Contract Office, which would help prevent the kinds of procurement misconduct

demonstrated in this case.

12) The SCAO Should Regularly Engage in Self-Assessments of its Purchasing
Activities and Solicit Periodic Independent Audits

We recommend that the SCAO enhance the compliance and transparency of its
procurement functions by regularly assessing all purchases and procurements and evaluating
whether or not they are in compliance with relevant procurement rules. This assessment and
evaluation should include, but not be limited to, assessing the RFP and vendor selection process
used, the adequacy and specificity of contract terms, the workflow and necessary approval
processes employed, and the amounts invoiced and paid against these contracts. It should also
specifically focus on sole-source contracts to determine if they were, in fact, properly entered
into without competitive bidding. Moreover, the SCAO should periodically solicit an
independent audit of its procurements, which will create additional accountability for, and public

trust in, the Department’s purchasing activities.
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13) The SCAO Should Train all Employees Involved in Purchasing About Ethical
Standards for Procurement Activities

Both the State Procurement Code (that did not apply to the Department at the time of the
Contract) and the Department’s Purchasing Rules (that did apply) include ethical standards for
procurement. There were several significant ethical violations by Brown and Ryan in steering the
Contract to a former employee with whom they were associated. While this Contract resulted in
obvious violations, there may be other violations in the Department’s purchases that could also
raise significant ethical issues.

The Department must provide training about procurement ethics to all Department
employees who engage in procurement activities. This training should be mandatory and
documented before employees are permitted to work on procurements on behalf of the

Department.

Ongoing Transparency and Accountability

14) The Chief Justice Should Commit to Regularly Reporting to the Governor, the
Legislature, and the Public on the Steps Taken to Implement these
Recommendations

Finally, the Department is an independent and co-equal branch of government -- and it is
also accountable to the citizenry, as are all public entities. We commend the Court for
commissioning this independent investigation and demonstrating openness and cooperation with
us. To ensure continued momentum towards reform and transparency about the improvements
implemented after these events, we urge the Department to: (1) publicly post this report on its
web homepage; (2) post its public response to this report including an explanation of whether the

recommendations above will be implemented and, if so, how and by when; and (3) commit to
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annually updating the Governor, General Assembly, and the public on the status of the

Department’s efforts to implement these recommendations.
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APPENDIX A

List of Involved Individuals

1. Eric Brown — Director of the SCAQO’s Human Resources Division.

2. Nathan “Ben” Coats — Colorado Supreme Court Chief Justice, July 1, 2018, to December
31, 2020.

3. John Kane — SCAO Procurement Manager.

4. Jerry Marroney, State Court Administrator who preceded Ryan.

5. Mindy Masias — Chief of Staff to the State Court Administrator, 2014 to 2019.

6. Terri Morrison — Judicial Counsel to the Judicial Department.

7. Nancy Rice — Colorado Supreme Court Chief Justice who preceded Chief Coats.

&. Andrew Rottman — Counsel to the Chief Justice.

9. Christopher Ryan — Interim State Court Administrator, July 2017 to September 2017,
State Court Administrator, September 2017 to July 2019.

10. Steven Vasconcellos — State Court Administrator who succeeded Ryan.
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APPENDIX B
Chronology

May 2017: Search conducted to select new State Court Administrator (SCA); Masias applied
and was not selected; Justices appointed Ryan interim SCA.

September 2017: Justices appointed Ryan permanent SCA.
July 1, 2018: Coats appointed Chief Justice.
July 15, 2018: Masias reimbursement dispute commenced.

August 2018: Ryan informed Coats about Masias reimbursement dispute; investigation into
Masias reimbursement dispute commenced.

October 2018: Reimbursement dispute investigation concluded; Coats, Rottman, and Ryan
agreed that Masias engaged in reimbursement misconduct and dishonesty, and they began to
discuss their options for disciplining her including the possibility she could resign and enter a
contract with the Department to conduct leadership training; Financial Services Division
leadership refused to sign Management Representation Letter required by the Office of State
Auditor unless Masias was terminated.

November 7, 2018: Masias notified that she will be terminated on November 15, 2018, unless
she resigns before that date.

November 12, 2018: Ryan granted Masias’s request for Family Medical Leave until February
2019.

December 14, 2018: Coats, Rottman, Brown, and Ryan again discussed the possibility of
contracting with Masias for leadership training services if she resigned.

December 22, 2018: Brown informed Ryan that Masias was angry and upset, that she was
threatening to sue the Department for gender discrimination, and intended to make public
compromising information she had about the Department.

December 26, 2018: Ryan convened meeting with Brown and Morrison. Brown described
Masias’s alleged threat to sue and release compromising information. Brown informed them
Masias possessed a surreptitious recording of a conversation she had with Rice in which Rice
allegedly implied the Justices did not select Masias as SCA because of her gender. Brown and
Ryan informed Morrison their proposed solution was a leadership training contract with Masias.
Morrison objected to that proposed solution and informed Ryan Masias did not have a valid legal
claim.

Late December 2018/Early January 2019: Coats, Rottman, Brown, and Ryan met. Brown

began reading from a talking-points list of past alleged misconduct by judges and Department
staff. Coats asked Ryan if he needed to hear more. Ryan shrugged and may have said, “Up to
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you, Chief.” Coats directed Brown to stop reading, asked about Masias’s health, and where they
stood on the Masias contract idea they began discussing in October.

January 2019: Ryan, Morrison, Brown, and Kane drafted and posted a Request for Proposals
(RFP) for leadership training services.

February 2019: RFP closed. No one submitted a bid.

February - March 18, 2019: Morrison negotiated a resignation and release agreement with
Masias’s attorney. Masias signed it on March 15th. Ryan signed it on March 18th.

March 19, 2019: Masias’s resignation became effective per her resignation and release
agreement.

March 21, 2019: Masias met with Ryan, Coats, and Rottman and pitched her proposal for a
leadership training contract with the Department.

March 22, 2019: Ryan placed the SCAQO’s Director of Financial Services on administrative
leave.

March 25, 2019: Ryan signed the Sole-Source Determination memo approving a contract with
Masias.

March 29 - April §, 2019: Ryan, Masias, and SCAO legal staff drafted a contract for Masias.
April 8,2019: Ryan sent contract to Masias. Masias signed it.
April 11, 2019: Ryan signed the Masias contract on behalf of the Department.

April 19, 2019: Anonymous letter received by the Department and the Office of State Auditor
alleging occupational fraud at the Department.

May 31, 2019: The SCAO Controller retired.
June 3, 2019: Ryan signed the Masias contract a second time.

July 15, 2019: Coats and Rottman were told for the first time that in May 2017 Masias
surreptitiously recorded a conversation with Rice.

July 17, 2019: The Department terminated the Masias contract.
July 18, 2019: Ryan resigned.

July 19, 2019: Brown resigned.
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Supreme Court of Colorado

2 East 14" Avenue
Denver, CO 80203
(720) 625-5410
BRIAN D. BOATRIGHT
CHIEF JUSTICE

SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

Statement from Chief Justice Brian D. Boatright regarding ILG investigation
and assessment of Colorado Judicial Branch workplace culture

Today we make public the full independent report prepared by Investigations Law Group, LLC, an
organization independently selected by leaders from the executive and legislative branches to accomplish
three objectives:

First, to investigate the informal, unsigned list of talking points allegedly prepared by former
Human Resources Director Eric Brown in 2019, describing alleged misconduct by judges and
other Judicial Department employees.

Second, to conduct a comprehensive assessment of the Judicial Branch workplace environment,
focusing especially on any issues of sexual harassment and gender discrimination.

Third, to propose improvements based on its assessments and investigations.

In February 2021, I told the legislature that the Colorado Judicial Branch faced a crisis, and I committed
to changing our culture for the better. To do that, we asked for an independent, unvarnished assessment
of where we stand. And we got it.

ILG’s findings are simultaneously clarifying and sobering. They highlight the considerable progress
we’ve already made, while underscoring that we still have much work to do.

To be sure, there are positives in the investigation’s assessment of Branch culture:

From Report Page 77 ... “Given the nature of our project for the CJB [Colorado Judicial
Branch], we expected that there would be more concerning or negative feedback provided by the
voluntary interviews. As will be highlighted in the below sections, the work environment at the
CJB is overall quite positive.”

From Report Page 79 ... “Overall, the survey results indicated that the Colorado Judicial
Branch is a positive place to work. A majority, 72% of participants, said they were satisfied with
their job at CJB, with satisfaction level for Court Services at 76% and Probation Services
division at 67%. Overall, satisfaction for appointed officials was higher, at 89% (47% reported
being ‘very satisfied’ and 42% reported being ‘satisfied’).”

From Report Page 88 ... “We reviewed the statistics on promotions and separations for men



versus women at the CJB between the years 2017 and 2021 and did not find evidence of systemic
gender bias. In fact, statistics showed that women have been promoted at the same rate as men
since 2019.”

But in continuing to move forward, we must also take to heart all of ILG’s findings, beginning with its
thorough investigation of Brown’s list.

On the one hand, ILG’s findings clearly refute the often-reported assertion that alleged misconduct was
systematically ignored or covered up by the Branch:

From Report, Page 9 ... “First, every one of these instances was responded to in some way by
the Judicial Branch. In most instances, Ms. Masais and Mr. Brown were the individuals
responding. They investigated many of these allegations and in some cases, recommended that
actions be taken. These were not instances where misconduct was ignored without some

”»

response.

And ILG’s findings also place events in context, by noting the size of the Judicial Department and the
period of time at issue:

From Report, Page 9 ... “Finally, it should be noted that the Eric Brown List contains
allegations that span more than 20 years of history at the Judicial Branch and encompass 22
separate Judicial Districts, containing more than 4,000 employees and judicial officers. Sixteen
allegations of wrongdoing over 20 years and in the context of thousands of employees is not a
statistically significant number. It, on its own, does not suggest a systemic problem of harassment
within the Branch.”

At the same time, however, ILG is rightly critical of how some of these complaints were handled over
those two decades. The firm’s findings echo those of the separate Troyer investigation into the Masias
contract award:

From Report, Page 9 ... “...My investigations revealed some problems in how some of these
matters were handled (or not handled) by the Judicial Branch. There are instances where proper
investigations were not done, or discipline that was recommended was not proportionate, or that
other failures of process and accountability occurred.”

ILG’s report spans more than 130 pages. I offer here a synopsis, organized in the order that the incidents
appeared on Brown’s much-publicized list. (ILG’s report instead breaks out the allegations based on their
nature and origin: Judicial, Finance Department, Probation Department.)

While this synopsis provides a brief overview (with each allegation from the list in bold followed by
ILG’s core conclusion), I strongly encourage you to read the entire investigation summaries contained in
ILG’s report, as they provide important detail and insights to consider as we build an enhanced culture of
governance throughout the Branch.



Synopsis of Investigations into the 16 Allegations on Brown’s List

1.

“No investigation was held when the anonymous allegations of sexism and harassment
were made against the Chief Justice and [an IT leader]. She was told to destroy the
letter.”

There was such a letter in 2017, but the allegations in the letter are not substantiated. Even so, the
allegations should have been investigated at the time.

There is no evidence that anyone was directed to destroy the letter, but leadership either
discounted or destroyed the letter.

“Judge sent pornographic video over judicial email . ...”

The allegation that a judicial officer transmitted pornography in 2002 to another judicial officer
over judicial email is not substantiated. There was no discipline imposed, but nothing seemed to
warrant discipline.

“Negotiated a release agreement with a law clerk who accused her COA judge of
harassment in order to keep the COA judge ‘safe’ during the Supreme Court Justice
selection process per the Chief Justice.”

The allegation that a settlement agreement was negotiated to keep the judge “safe” during the
nomination process is not substantiated.

The allegation that an agreement was negotiated or concealed by the Chief Justice or anyone else
is also not substantiated.

HR and court administration failed to properly address other concerns raised by the clerk. Those
concerns were unrelated to the unfounded allegation of harassment by the judge.

“Judge exposed and rubbed his hairy chest on a female employee’s back; no action
taken against the judge; Judge is currently being considered for the Senior Judge
Program.”

This incident occurred fifteen years ago, in 2007. It was reported to the Judicial Discipline
Commission, which imposed a sanction it deemed appropriate. The judge’s conduct warranted
more serious consequences.

(Note: Although the judge served in the Senior Judge Program for two years, his contract was
terminated.)

“Current pending EEOC complaint against two justices.”
ILG was instructed not to investigate this matter because it was in litigation.

(Note: In February 2022, a federal district court judge dismissed the complaint, finding
“definitively no” evidence of illegal discrimination.)

“Mindy recommended to [a chief judge] that it was in the best interest of the Branch to
terminate [an employee| due to the sexual relationships he had with his staff. [The chief
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judge] stated that Mindy needed ‘to leave the courthouse and drive slowly out of
town.””

(Note: ILG concluded that this allegation is related to the next one. Therefore, ILG considered
them together.)

Masias, then the SCAO HR director, investigated this matter approximately twelve years ago,
when the complaint was first made.

The chief judge was extremely unhappy with how HR handled the investigation, believing the
investigation took too long and was unnecessarily disruptive of court operations.

HR ultimately concluded that the underlying allegations of sexual misconduct were not
substantiated. The chief judge acknowledged that he may have told Masias that she “was not
welcome in [his] district,” reflecting his issues with her investigation methods.

“Was told by chief judges she needed to seek their permission to conduct harassment
and discrimination investigations in Districts . ...”

HR was directed to notify the judicial districts before commencing investigations there, or
visiting for any other reason, but the allegation that this directive was made to dissuade proper
complaints is not substantiated.

“Evidence a financial manager accessed personal information on various leaders . . . for
no business reason; no discipline taken on him and he was promoted less than two years
later to deputy director.”

ILG substantiated this allegation after considering competing statements about this twelve-year-
old incident.

“Financial manager investigated twice for harassing behavior. Receives more staff and
a better office. No mention of the complaints in his 2017 performance appraisal.”

HR investigated alleged harassing behavior by this manager in 2015, 2017, and 2021. HR found
no sexual harassment, but ILG substantiated this allegation in all respects and concluded that HR
and Finance Division management have been reluctant to take claims against this manager
seriously.

“Director of FSD [Financial Services Division] complained about not working ‘even
banker’s hours’ by staff. Staff of other division follow him to his bar, home, and track
that he does not place time in PTO system and is seen at home at 3:00 pm often or at
bar.”

These allegations were not substantiated, and ILG expressed concern that HR’s investigation of
the allegations was inadequate, biased, and possibly retaliatory based on the director’s role in
events culminating in Masias’s resignation.

The “bar” was run by the director’s brother, and the director received permission from the then
State Court Administrator to help his brother with the books for the bar on the director’s time.
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12.
13.
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16.

“CPO [Chief Probation Officer] takes picture of penis and sends to vendor; no
disciplinary action taken; CPO has sex with a vendor on state time and on state
property who later complains she felt she had to in order to keep her job; no
disciplinary action taken.”

The probation officer in question, before his promotion to CPO, shared such a photo close in time
to the dissolution of a long-term, consensual relationship with the vendor in 2012, but the
allegation is misleading because this was not a workplace situation.

HR, through Masias and Brown, investigated the matter at the time. They concluded that the
relationship was consensual and that the probation officer did not have a position of authority
over the vendor. Therefore, no discipline was imposed.

ILG found that it is not substantiated that the probation officer had sex with the vendor on state
time or on state property.

Consolidated into 11.

“Court Administrator accused of asking an employee to backdate a document, no
disciplinary action taken.”

ILG tried to investigate this but found no information.
“Director of Court Services and FSD Director.”
ILG found this to be an incomplete statement that could not be investigated.
“CPO directing all staff to swat a female on the backside, no disciplinary action.”

The incident in question occurred during an all-hands meeting in 2018. The CPO joked about
everyone spanking a female probation officer for leaving them to work in another district. The
female probation officer said she thought it was a distasteful joke. No one swatted her.

HR investigated. There was no recommendation for discipline.

“Report from a Justice about why MM was not selected for the position: Insinuates the
entire Supreme Court made the decision she did not get the SCA position based on her
gender.”

The allegation that Masias was not selected for promotion to State Court Administrator because
of her sex and/or sex stereotyping is not substantiated.

At the same time, however, the process by which Chris Ryan received the job was highly
irregular.

A Path for Continued Change, Transparency & Accountability

Again, ILG’s 360-degree-view of Branch culture reiterates that the Colorado Judicial Branch is largely a
good place to work, that we are all working hard to do the right thing. This is also the reality that I hear
from judges and staff across the state every day.

But the findings also underscore an urgency to continue building on the improved reporting and oversight
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we’ve implemented over the last 19 months, beginning with new leadership throughout the State Court
Administrator’s Office (SCAO).

This investigation provides the Branch with a roadmap to remedy deficiencies:

From Report Page 120 ... “Our work in the Colorado Judicial Branch revealed several primary
weaknesses in the workplace:

o The absence of shared cultural values, to which everyone is held accountable, as the
driver for decisions,

o Insufficient avenues for confidential and safe reporting;

e Broadly stated fears of retaliation, and concerns that nothing is done in response to
complaints of misconduct;

o A need for more transparency and accountability; and

o Insufficient (and insufficiently modern) training on workplace conduct issues.
Going forward, let me be clear about two things:

First, harassment and retaliation will not be tolerated, and everyone — appointed officials, senior
executives and staff — will be held accountable. My colleagues on the Colorado Supreme Court and I,
along with SCAO leadership, are totally committed to this, and we will continue to put the necessary tools
in place to accomplish this.

Second, the ILG report reinforces the Troyer investigation findings that the Branch must “improve the
legitimacy of the process for handling complaints.”

As I said then, it isn’t enough to simply have the processes of accountability in place. Our judges, their
staffs, probation department, the legal community, elected officials, regulators and Coloradoans who rely
on our system of justice must know how we deal with allegations of misconduct.

They must have confidence that the system works, because if they don’t it isn’t working.

To that end, I have asked Justice Monica Marquez, who will be Colorado’s next Chief Justice, and State
Court Administrator Steven Vasconcellos to lead an assertive Colorado Judicial Branch Workplace
Culture Initiative. While they will be leading this effort, the rest of the court and I will be laboring oars
as well. Together, we will navigate the choppy waters we find ourselves in.

We will begin with a comprehensive review of the specific recommendations made by the two
independent investigation teams to determine how we can further implement their suggestions.

More information will be forthcoming, and we will be involving many people across the department.

We thank ILG for conducting this investigation. And I thank all of you for your continued dedication and
hard work for the people of Colorado.
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OBJECTIVE & INTRODUCTION

On April 22, 2021, the Colorado Judicial Branch issued a Request for Proposal (“RFP”) seeking
bids from independent investigators to examine allegations of misconduct at the Branch. These
allegations included sixteen separate misconduct allegations, general allegations of a hostile work
environment for women, and an allegation related to the procurement of a contract for services,
awarded to former Chief of Staff, Mindy Masias. Investigations Law Group (ILG) submitted a
bid in response to the RFP and was chosen on November 3, 2021, to conduct the investigation of
the individually listed instances of alleged misconduct, and the allegations of a hostile work
environment for women. The deadline for completing the work was initially set for April 15,2022
but was extended to July 29, 2022 to accommodate the volume of interviews necessary to
accommodate everyone who wanted to meet with us.

The scope of ILG’s work was threefold. First, ILG was commissioned to investigate each of the
allegations raised in a two-page document prepared by former Human Resources Director Eric
Brown and published in a Denver Post piece dated February 2021 by David Migoya.! These
allegations included sixteen separate instances of alleged misconduct by judges, finance division
employees, and probation division employees. Thirteen of these sixteen allegations were
separately investigated and individual Report Summaries, corresponding to these allegation,
follows in the first substantive section of this Report.?

The second component of ILG’s work was to conduct a comprehensive assessment of the
workplace environment in the Judicial Branch, with a special focus on issues of hostile work
environment based on sex / gender. We approached this component of the project using a holistic
set of tools, including a culture survey that was sent out to each of the 4,133 employees in the
Judicial Branch across Judicial Districts and Divisions. In addition to the culture survey, we
conducted interviews with individuals who reached out to voluntarily share additional information
relating to the workplace culture. We also gathered information about best practices in Judicial
workplaces around the country and used that to inform our assessment of the judicial workplace
here in Colorado.

Finally, we were asked to propose recommendations for improvement based upon the data we
gathered in our culture assessment, as well as in our investigations. These recommendations,
informed by our professional experience, were also to include consideration of the unique nature
of the Judicial workplace as an organization. We have examined best practices in other Judicial
Branches around the country and incorporated ideas from them, as well as from the many internal
stakeholders we met with who expressed ideas about ways to improve the Judicial workplace in
Colorado.

' See Migoya, David: “Colorado Supreme Court Releases memo citing examples of sex-discrimination, judicial
misconduct that led to alleged contract for silence,” The Denver Post (February 9, 2021), available at:
https://www.denverpost.com/2021/02/09/colorado-supreme-court-memo-sex-discrimination-harassment-lawsuit/

2 Three allegations were not investigated, as described below.
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INVESTIGATION REPORT SUMMARIES

Elizabeth R. Rita, Esq.

The individual Report Summaries of each of the separate issues we were tasked to examine follows
in the next section of the report. Each investigation had elements of its own methodology — or set
of steps that were followed to conduct the investigation. However, some aspects of the
methodology were consistent across all of the investigations:

A. Methodology

The allegations that we investigated come from a document drafted in 2019 by former Human
Resources Director, Eric Brown, containing a list of sixteen (16) distinct allegations of misconduct
in the Judicial Branch (“the Eric Brown List”), as well as general allegations of a discriminatory
workplace for women.® Mr. Brown stated to colleagues at the time that the source of these
allegations was former Chief of Staff, Mindy Masias. Mr. Brown verbally presented at least some
of these allegations to the presiding Chief Justice and SCAO leadership in a meeting in late
December 2018 or early January 2019.

Over the course of this project, one hundred sixty-eight people were interviewed, seven people
submitted substantive written statement in lieu of interviewing, and at least twenty witnesses were
interviewed two times (or more). Some individuals were identified as potential witnesses and were
affirmatively contacted for interviews. Others reached out themselves and asked to participate in
the process. We accommodated every witness who requested an interview.

I reached out to both Ms. Masias and Mr. Brown,* via their counsels, to request interviews to
obtain additional information on all the allegations in the Eric Brown List. Both Ms. Masias and
Mr. Brown declined to meet.’

We collected and reviewed hundreds of documents for these investigations, specific to each
individual matter. Some materials were provided by the Judicial Branch, some materials were
provided by witnesses, and I searched for materials myself — both from witnesses I met with and
in a database containing thousands of documents that have been gathered and produced for this
and other investigations. Several allegations were decades old, making document gathering more
difficult. Other allegations were well documented.

Pursuant to the contract for services, ILG committed to finishing work on all 16 investigations and
the workplace assessment project no later than July 28, 2022. All investigations were completed,
and all work was done prior to that deadline.

I prepared full reports, as well as Report Summaries, for 13 of the 16 separate allegations. Three
allegations were not investigated for the following reasons:

3 Eric Brown List.

4 Where “I,” “me” or “my” is used in this section of our report, it is intended to refer to Ms. Rita.

5 Mr. Brown’s counsel directly declined a meeting. Ms. Masias’s counsel did not respond to schedule an interview.
provided a one-month window during which counsel could reach out to schedule, and informed counsel I would
interpret a non-response as a decision to decline the interview. I did not receive a response to schedule a meeting.
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e Allegation 5: “Current pending EEOC complaint against two Justices”: ILG was directed to
remove this item from the scope of work, because the matter was in current litigation at the
time we were retained. The matter was resolved during the pendency of our work.

e Allegation 13: Court Administrator accused of asking an employee to backdate a document, no
disciplinary action taken”: We attempted to investigate this allegation but could find no data
on it. Our work on this matter was hampered by the fact that the allegation contained little
information, and no one we interviewed knew what event or events it referred to.

e Allegation 14: Director of Court Services and FSD Director”: This appears to be an incomplete
statement, and as such it was not investigated.

As part of our agreement, we agreed to produce a final work product suitable for public disclosure.
Accordingly, I created Report Summaries from the full reports for each investigation I conducted.
These Report Summaries retain the important substantive data I relied upon in reaching my
findings, but present the data without as much quotation and in a more abbreviated format. This
was done to ensure that confidential information, such as material that would identify witnesses or
disclose matters prohibited from disclosure by state law or privilege, could be protected. This was
also done so that the results of the investigation could be more easily read and digested than would
be the case with the full reports, some which exceed 20 pages in length. Any data that the Judicial
Branch considers to be confidential or privileged information, and that I included in my Report
Summaries, may appear below as redacted portions within my Report Summaries. The Judicial
Branch was responsible for any such redactions pursuant to its independent assessment of
confidentiality and/or privilege.

Consistent with my role as an impartial third-party investigator, I determined the list of witnesses,
the documents, and any other data required to investigate each separate allegation. No one at the
Judicial Branch attempted to, or in fact did, influence or steer the fact-finding or preparation of my
full reports or Report Summaries. While the Judicial Branch was provided the opportunity to
identify factual errors or typographical issues prior to reports and report summaries being finalized,
this review was explicitly limited to proofing and accuracy. Matters of substance, style and
ultimate conclusions were not reviewable and were not revised.

I weighed and considered evidence on both sides of each issue to reach findings in each case.
Because Report Summaries are, by definition, not full reports, they do not contain all the evidence
I gathered and evaluated in each case. They summarize the material evidence and contain my
analysis of that evidence, and my findings.

In reaching my findings, I used a preponderance of the evidence standard. This means that an
allegation was substantiated if it was more likely than not to have occurred. Conversely, an
allegation was not substantiated if it was less likely than so to have occurred.

B. Overview of the investigations of the Eric Brown List of misconduct

The misconduct set forth in the Eric Brown List falls into three categories: allegations of Judicial
misconduct; allegations of finance department employee misconduct; and allegations of probation



department employee misconduct. 1 investigated each set of facts as a separate matter, and
individual Report Summaries of that work follows, under these three categories. While each
matter is unique, there were some important patterns that arose from this assignment.

In each of the 13 matters I individually investigated, there was at least a grain of truth in the
allegation, or the allegation was substantiated on some level. In other words, these were not
fictitious events that my investigation disproved.

However, in many of these matters, I also found two important additional things to be true. First,
the majority of these instances was responded to in some way by the Judicial Branch. In most
instances, Ms. Masias and Mr. Brown were the individuals responding. They investigated many
of these allegations and in some cases, recommended actions to be taken (or in some cases
recommended no personnel action). These were not generally instances where misconduct was
ignored without some response. In many cases, there is significant documentation in the files
about what happened. In one instance, the Colorado Commission for Judicial Discipline was
notified of the situation, became involved, and acted to assess the situation and impose discipline.

Second, many of the allegations leave out important context, or misstate some facts. The allegation
may say, for instance, that “no discipline occurred,” but leaves out the fact that HR did not
recommend discipline or the situation did not really merit it. For this reason, the ultimate findings
in most of these cases were more nuanced than simply findings that the allegation was — or was
not — substantiated.

Finally, it should be noted that the Eric Brown List contains allegations that span more than 20
years of history at the Judicial Branch and encompass 24 separate Judicial Districts, containing
more than 4,000 employees and judicial officers. Sixteen allegations of wrongdoing over 20 years
and in the context of thousands of employees is not a statistically significant number. It, on its
own, does not suggest a systemic problem of harassment within the Branch.

That said, my investigations revealed some problems in how some of these matters were handled
(or not handled appropriately) by the Judicial Branch. There are instances where proper
investigations were not done, or discipline that was recommended was not proportionate, or that
other failures of process and accountability occurred. I point these problems out, directly, in my
Report Summaries, below.



Report Summaries of Allegations

Allegations of Judicial Misconduct (1-4, 6, 7, and 16)

Allegation One: Anonymous Letter

“No investigation was held when the anonymous allegations of sexism and harassment
were made against the Chief Justice and [an IT leader]. She was told to destroy the letter.”

A. Methodology

I determined that these events occurred in 2017 when an anonymous letter appeared in the
mailboxes of the Justices of the Supreme Court. The letter included allegations of sexism and
harassment from the Chief Justice and allegations of poor leadership by an IT leader. These
allegations were not investigated by HR or anyone else. My investigation did not corroborate that
Ms. Masias or any other “she” was told to destroy the letter.

I interviewed fourteen (14) people with knowledge about this situation. These included the former
Chief Justice who was the subject of the letter; the IT leader whom the letter was about; other
members of the Supreme Court at the time; attorneys from Judicial who had recollections of this
situation; the State Court Administrator at the time of these events and his predecessor; and several
people who were present at the IT Standing Committee Meeting in question.

There were almost no documents about these events. I sought out documents from SCAO’s HR
department, the Judicial Legal Department, and members of the Supreme Court at the time. I also
personally searched through databases of materials produced in response to subpoenas issued in
related proceedings. There are no copies of “the letter,” no HR records and no investigation or
other “files” on the matter. There are several records relating to IT Standing Committee Meetings,
which became relevant to these allegations.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 10, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

1. The Anonymous Letter

In August 2017,5 each of the sitting Justices on the Supreme Court received an anonymous letter
in hard copy form. The letter was delivered to their mailboxes at the Supreme Court. According to
witnesses who remember this letter, it contained allegations against the Chief Justice and a member
of leadership in the IT Department. The allegations arose in large part from two IT Standing
Committee Meetings in January and February 2017, both of which the Chief Justice attended.
Witnesses (and perhaps the allegation) have conflated these two meetings into a single meeting,

¢ One Justice remembered getting the letter right after returning from a family vacation that ended on July 15, 2017.
This person’s specific timeframe assisted in determining the timeframe of these events.
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but the minutes set forth an overview of what occurred at each meeting:

[January 2017 Meeting Minutes]: . . . [during presentation on Two-Factor Authentication] The
Chief Justice expressed strong concern that several judges have told her that technology has made
doing their jobs more and more difficult. She added that the more complicated we make it to sign-
on, the less likely that they will do it when working from home. She said she believes that
productivity has reduced as these technological demands have increased.

[February 2017 Meeting Minutes]: ... [The Chief Justice] asked what the history of the committee
was and who set the priorities for ITS until now. [The State Court Administrator] answered that he
worked with and set the priorities for ITS but with so many groups with opposing agendas,
prioritizing projects can be difficult. The Chief Justice suggested that the members of the committee
introduce themselves and share their reason for being on it.

Several of the (then) Justices had a strong recollection of the letter and what it contained.
Primarily, the letter complained about the Chief Justice’s remarks at both meetings. “It mentioned
[the Chief Justice] being rough on IT staff.” It said that she “focused her ire on the women in the
room in an IT meeting where [the Chief Justice] was upset.” One Justice described it as “a hostile,
screaming letter.””’

There were also allegations relating to other sex-based misconduct in the letter. It contended that
the Chief Justice “appointed more men than women to chief judge spots,” that she was holding
women back in leadership opportunities, and that she had chosen a man instead of a woman for
the State Court Administrator’s position. It also alleged that a female clerk left because she felt
mistreated.

Regarding the IT leader, witnesses remember that the letter complained he was a poor leader and
“incompetent.” However, the gist of the letter was focused on the Chief Justice.

The Chief Justice did not have a strong memory of the letter but does remember an IT meeting she
described as “disruptive.” At the meeting she recalled asking people “why they were there,” and
whether they wanted to work on the tasks the IT group was facing.

2. The IT Standing Committee Meetings and Other Concerns Noted in the Letter

Five people present at the IT Standing Committee Meetings had detailed recollections of what
transpired. They remember the Chief Justice being “so angry at our team,” and asking people why
they were on the committee. One person remembered the Chief Justice interrupting a woman
employee who was presenting on “2FA”® to tell her “You are focusing on the wrong things. You
need to make our judges’ jobs easier, not harder.”

Aside from that example regarding the 2FA presentation, none of the witnesses from the meetings
stated a belief that the Chief Justice focused her frustration on the women in the group more so
than the men. In fact, they all shared the Chief’s frustration with the direction and leadership in

7 Throughout this report, I cite to some witness statements in quotations. These remarks are taken from my notes our
meetings. While my notes are not verbatim transcripts, they are materially accurate records of what was said.
8 Two Factor Authentication.
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the IT group. As one individual put it, “I found her frustration something that I resonated with in
terms of being frustrated at not understanding, are the courts driving technology or is technology
driving the courts?” This person continued, “I actually thought the meeting was useful and it really
did spur some structural and leadership changes at ITS.” The Chief’s remarks “were not personal,”
but were her “trying to motivate people.” When I asked one witness if they thought the Chief was
focusing more on the women in the group than on the men, they said, “That is ludicrous.” Another
person said, “I thought a lot of it was pointed at the [male IT leader] . . . and honestly, she was
right.”

This frustration with the performance of the IT group is corroborated by draft memoranda I found,
showing that the State Court Administrator was contemplating comprehensive written
performance plans for at least two leaders in the IT department later in 2017. While these lengthy
memoranda are not signed and do not appear to have been finalized, they set forth four single-
spaced pages of criticisms of the performance in the IT group. These criticisms included a “lack
of a clear vision for the future of our case management system,” a “lack of forecasting regarding
the sustainability of certain programs,” a “lack of vision and long-range plans,” and poor
communication.

With respect to the other concerns in the letter, I found no corroboration for allegations that the
Chief deprived women colleagues of opportunities, mistreated women colleagues specifically, or
purposefully chose more men than women for chief judge roles.

No one I interviewed provided examples indicating that the Chief Justice deprived women in
leadership of opportunities. Several witnesses said that she treated her women clerks well and her
favorite clerks were women. I could not find evidence to corroborate this portion of the allegation.

Most of her colleagues — men and women — described the Chief Justice as difficult to work with
at times. However, no one I interviewed said they observed her being hard only on women
colleagues. Instead, men as well as women described receiving negative attention, from the Chief,
at times. The Chief Justice was described as having extremely exacting standards, working
quickly, and being tough on those who did not (or could not) act as decisively and quickly as she
wanted them to. Her demeanor was described as blunt, direct, and harsh at times in expressing
frustration or impatience with both men and women colleagues. Men and women gave specific
examples where they felt the brunt of this kind of attention from the Chief.

With respect to her decisions to appoint chief judges, records show the Chief Justice appointed three
men and one woman to chief judge positions during her tenure. As an initial matter, it should be
noted that the roster of individuals who are interested in the chief judge position is relatively slim.
The position is limited to those judges in a District who express an interest in serving. The position
involves significant additional work — taking on responsibility for all the administration of the
District, attending meetings, and being responsible for budget and personnel — for no additional
pay. More than one person I interviewed identified this position as one of the hardest jobs in the
entire Branch. For these reasons, people were not universally enthusiastic about being considered
for this job.

In every appointment she made, the Chief Justice reached out to the Districts for feedback. She
sought feedback from other judges, professional staff, and employees in each District. This
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feedback was a heavy component of each choice and in one instance, the Chief Justice appointed a
judge who was not her pick because he was the clear preference of the District personnel.

In the available records and witness memories, I found two women candidates who were interested
in chief judge roles but who were not chosen by the Chief Justice. One woman judge was described
by the State Court Administrator, who assisted with the process at the time, as not having as much
support from the District as the successful male candidate did. The second woman candidate was
not chosen because she was under a judicial performance management plan at the time. Of the
seven judges who expressed interest in the last two picks the Chief made, six were men and one
was a woman. The Chief chose one man in the District where no women applied and selected the
woman for the second open position she filled.

All these decisions involved a significant degree of collaboration between the Chief Justice, her
administrative staff, and the Districts themselves. No appointment was made without soliciting
input from the District where the new chief judge would serve. The evidence suggests that this
feedback was of primary importance to the Chief Justice in these decisions.

3. Response to the Letter

At some point, Ms. Masias and the HR department were made aware of the letter, but it is not clear
how this occurred. She and Mr. Brown reached out to the IT leader named in the letter to ask him
about it. They “handed [him] the letter” and asked him if he knew who had written it. He had
never seen it before, so answered that he did not know who wrote it. The IT leader did not have a
strong memory of what the letter contained but like other witnesses, remembered that it focused
on an IT Standing Committee Meeting (or Meetings) and the Chief Justice’s remarks to the IT

group.

Four Justices remembered that there was some discussion of the letter among the Chief Justice and
Associate Justices after the letter was received. “[The Chief] got us together to talk about it. I
don’t remember very much. ... I am pretty sure she presented this and said, ‘What do you think?’
I think it was agreement of the Court that there was not anything there.”

Ultimately, there was no investigation conducted or any other response to the letter. As one Justice
recalled, “We left it with the Chief Justice to determine the response. This was consistent with our
practice at the time.” Another remembered, “[A]s was typical at the time, we deferred to the Chief
as to any response.”

With respect to the allegation that Ms. Masias was directed to destroy the letter, no one had any
direct evidence on this point. One Justice recalled, “[The letter] went to everyone including the
Chief. Mindy was made aware of it . . . [the Chief Justice] might have instructed Mindy to throw
it away because the Chief Justice was dismissive of it, not that she felt there was anything to it. To
the contrary. It was someone overreacting to her speaking tough with IT.” Another Justice said,
“[The Chief Justice] was dismissive of the letter and may have conveyed the same to Mindy.”

An attorney in the Legal Department remembered speaking to someone at the time (they could not
remember who) about a possible investigation of this matter. This attorney recommended that no
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investigation be conducted. “These were random allegations I heard about, and the Chief Justice
was not investigated because there was nothing to investigate. I just remember it was anonymous,
nothing factual, that’s all I remember. I told this person, ‘You can’t investigate a complaint with
no facts.””

I asked the Justices (both current and former) if they believed the letter ought to have been
investigated. With the benefit of hindsight, many said they wished it had been managed differently.
As summarized by one Justice, “In a general view, I don’t think you should ask the person who is
accused to investigate themselves.” Another said, “I wish [the Chief Justice] had taken it more
seriously.”

C. Analyses and Finding(s)
1. Analysis

The Judicial Branch anti-harassment and Anti-Discrimination policy at the time of these events
reads:

(4) Investigation. Reports of harassment and discrimination from employees warranting an
investigation shall be referred to the Human Resources Division of the State Court
Administrator’s Office for investigation. In some instances, an initial inquiry will be completed
as a primary review by the Human Resources Division to determine whether there is cause to
conduct a full investigation. A full investigation, at a minimum, will include conferences with the
complainant, the alleged perpetrator, and any witnesses to the incident. Any party involved in a
harassment complaint may submit any documentation they believe to be relevant to the matter at
issue to the investigating authority.

(Emphasis added.)

My investigation revealed evidence that corroborates many elements of this allegation. It is
corroborated that members of the Supreme Court each received a hard copy anonymous letter in
their mailbox in the summer of 2017. It is substantiated that it contained allegations of sexism and
harassment by the sitting Chief Justice and to a lesser extent, a leader in the IT department. It is
substantiated that the complaint arose from the Chief Justice’s actions during two IT Standing
Committee meetings in early 2017. At these meetings, the Chief Justice directed frustration at the
group for their failure to meet the needs of their primary clients — the courts. This includes one
example of the Chief stopping a presentation by a woman on 2FA. It is also substantiated that no
investigation of the allegations in the letter occurred, despite Branch policy requiring one. Instead
of treating this letter as a complaint that required an investigation, it was largely discounted.
Matters were left to the Chief Justice—the person complained about— to manage.

Conversely, I did not find evidence to corroborate that the Chief Justice likely mistreated anyone,
whether in the IT meetings or elsewhere, because of sexism or unlawful harassment. While
witnesses described the Chief Justice’s frustration with IT and her brusque demeanor, no one stated
a belief that her behavior was focused on anyone because of sex. The volume of evidence suggests
that the Chief could be direct and brusque with men as well as women.

In addition, the evidence suggests that filling the chief judge roles is not easy and there is not a
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wide variety of candidates to select from. I found that the Chief Justice employed a collaborative
process in making her appointments to chief judge positions, heavily weighing District feedback.
There is insufficient evidence to suggest that there was any sex-based pattern to those choices.

There is likewise insufficient evidence to corroborate the allegation that Ms. Masias was told to
“destroy” the letter. That said, it is likely that she received a clear message that the Chief was
dismissive of the letter and what it contended. Certainly, no one told Ms. Masias to investigate
this letter or treat it as a serious matter.

This dismissiveness leads to my final point. Regardless of whether the Justices found the
allegations credible on first reading or not, the letter should have been investigated. It set forth an
employee complaint of potentially unlawful behavior by the Chief Executive of the Branch. The
Branch’s policy clearly states that such matters “shall be referred to the Human Resources Division
of the State Court Administrator’s Office for investigation.” Even without such a clearly worded
policy, the decision not to investigate this matter fails to meet basic standards for HR, legal, and/or
investigation best practices. Complaints about any respondent, no matter how highly placed,
should be independently assessed and investigated if they implicate the organization’s legal
obligations to maintain a harassment free workplace for employees. This is particularly true where,
as here, an organization intends to send the message that no one employee or judicial officer is
above the law.

2. Findings
For the reasons set forth above, I find:

e The allegation that an anonymous letter stating sexism and harassment complaints against the
Chief Justice and IT leader was received by the Supreme Court is Substantiated. I note that
the underlying contentions in the anonymous letter, that the Chief Justice behaved in a way that
implicates sexism and prohibited harassment, are Not Substantiated.

e The allegation that the letter was not investigated is Substantiated and this is problematic
under the Branch’s Anti-Harassment and Anti-Discrimination policy.

e The allegation that Ms. Masias (or another “she”) was directed to destroy the complaint letter
is Not Substantiated. While I found no material evidence to corroborate this contention, the
letter was discounted — if not physically destroyed — by leadership.

15



Allegation Two: Pornographic Images

Judge sent pornographic video over judicial email; nothing happened to him; he was
appointed chief judge less than two years later. Judge sent a video over Judicial Branch
email to another judge. The video depicts a woman performing sexual acts on a bald man's
head. The judge suffered no repercussions for sending the video, and in fact, was promoted
to chief judge a few months later. Turned the matter over to the Chief Justice who took no
action.

A. Methodology

I determined that between 2000 and 2002, a judge in the Branch received a 5-10 second “GIF”
showing two people, large breasts, and a bald head.” Ms. Masias and Mr. Brown did an initial HR
inquiry into this matter. However, the evidence does not support the allegation that the judge in
question sent the GIF to another judge over judicial email. Moreover, I found no evidence to show
that Ms. Masias and Mr. Brown recommended that discipline occur or that they reported this
situation to the Commission on Judicial Discipline, as would have been required if this had
occurred as stated. I located no evidence suggesting that the Chief Justice was made aware of this
matter and failed to act. The judge in question was eventually promoted to chief judge in his
District.

I interviewed eight (8) people who had knowledge about this situation, including both the Judge
who allegedly sent this material and the Judge who allegedly received it. I also interviewed
personnel from legal, who remembered this situation, and two people from the Commission on
Judicial Discipline who were able to search for records (and did not find any). I was able to
determine what likely happened from these interviews.

I did not locate any documents that were relevant to the allegation. I sought out documents from
the State Court Administrator’s Office (“SCAO”) HR department, Judicial’s Legal Department,
the Commission on Judicial Discipline, and by personally searching through databases of materials
produced in response to subpoenas issued in related proceedings. There were no copies of any
investigation materials, the image(s) in question, or other records.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 10, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

I found and interviewed the Judge who is alleged to have sent this material. He remembered this
situation well:

® An animated GIF is an image encoded in graphics interchange format (GIF), which contains a number of images or
frames in a single file and is described by its own graphic control extension. The frames are presented in a specific
order to convey animation. An animated GIF can loop endlessly or stop after a few sequences.
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I remember this situation. I did receive an email with some kind of video in it, unsolicited. Because
I knew the person who sent it and I thought it was just an email, I opened it and low and behold
there it was. I can tell you that it did involve a man and a woman in a bathtub and that is the only
thing I saw because I turned it off and deleted it. The person who sent it to me passed away this
year. He did not work for Judicial.

According to the Judge, Ms. Masias and Mr. Brown came to speak to him about this material
sometime after he received it. They had the video on Ms. Masias’s laptop and when she showed
it to the Judge, he told her he wondered how she had that material because he had deleted it. She
told him, “You sent it to [another judge, same first name as me]” and the Judge replied, “That is
not true... What I did do was I wrote an email to the person who sent it to me and said please don’t
do that again.” The Judge said, “[H]e never did ever send me anything like that again. I told him I
didn’t appreciate him sending me stuff like that. I gave them [Masias and Brown] a copy of that
email that I sent him. [ assume Ms. Masias and Mr. Brown still have it. And they left.” The Judge
heard nothing further about this, and I could not find any investigative file, investigation report or
documentation of any report to the CCRD on this matter.

I also interviewed the Judge who allegedly received this material. He shares the same first name
as the judge who received this video from the outside sender. He denied receiving such material
or ever talking to Ms. Masias or Mr. Brown about it:

I do not recall ever getting something like that. I would have immediately emailed the chief judge
and said this is inappropriate. I don’t believe I was sent that. I would have been offended. I knew
Mindy she was great. We talked at judicial conference. I don’t know who Eric Brown is. I never
had a conversation with her about that. ... I not only do not remember, this did not happen. I did
not talk to Mindy about this.

The Judge who was accused of sending this material said that it could be possible that he
accidentally forwarded this material to the judge whose name he shares. He indicated that months
later, he was trying to forward some material to himself at home, and this other judge’s name auto
populated in his outlook message. “I thought I’ll be darned, maybe that happened — and maybe I
did accidentally send it to [the other judge] when what I was trying to do was send it to my home
computer so I could send it back to the guy who sent it to me. I didn’t want to use my judicial
email to do that. I never got the email on my home computer. That is the only thing I can figure
out.”

The Commission on Judicial Discipline has no records of this situation. I interviewed two
Executive Directors, both of whose tenure occurred after these events. The first said that the
records prior to his tenure were not well kept and it was possible that a complaint came in and the
documents were lost. He conducted a thorough search but could not locate any records of this
situation being reported to the Commission. The second Executive Director undertook a search as
well and could not locate any materials relating to this situation.

At the time of these events, there was a Memorandum of Understanding (the “MOU”) between the
HR department and the Commission on Judicial Discipline that imposed an obligation on HR to
report such matters to the Commission. Here, it does not appear that Ms. Masias or Mr. Brown
made such a report.
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I found no evidence to corroborate that this matter was brought to the attention of a Chief Justice.
All the former Chief Justices I interviewed were asked about this situation and none of them
remembered hearing about it.

C. Analyses and Finding(s)
1. Analysis

The evidence does not support a finding that this set of events took place as framed in the
allegation. This is true for three reasons. First, the statement of the sending Judge (the alleged
sender of the GIF) is credible, and he denied sending the GIF to any judicial colleague, particularly
purposefully. Second, the ostensible recipient Judge denied receiving the GIF and credibly denied
having any conversation with Ms. Masias about it. Third, the absence of an investigation report,
or a report of misconduct to the CCJD, indicates that Ms. Masias and Mr. Brown did not see this
event as necessitating a serious response. This suggests that the transmission did not occur, as
alleged. The sum of this evidence does not support a substantiated finding on a preponderance of
the evidence basis.

The alleged sending Judge, who retired some years ago, agreed to speak to me while under no
obligation to do so. In his interview, he admitted that he received this GIF without diminishing its
inappropriateness, affecting a poor memory about the event, or trying to minimize the situation.
He owned that he received this material, that it was not the kind of material that should have been
coming into his judicial email, and that he spoke to Ms. Masias and Mr. Brown about it. The Judge
did not adamantly deny that he sent this material, and in fact acknowledged that he could have
accidentally sent it because of an autofill mistake with his email. He could have denied this.
Instead, he voluntarily had a difficult conversation with an investigator tasked with looking into
judicial misconduct and in doing so, directly admitted somewhat embarrassing facts. He
acknowledged he might have inadvertently done something problematic, while providing a
believable reason why this could have occurred. The Judge demonstrated that he was not trying to
evade responsibility or hide anything. The sum of this evidence strengthens his credibility.

The alleged sending Judge’s credibility is further enhanced by the statement of the alleged recipient
judge, who is firm that he did not receive this material and even more adamant that he never spoke
to Ms. Masias about it. This suggests one of two things: the material was never sent to the alleged
recipient, as the purported sending judge contends; or it was sent inadvertently and somehow HR
intercepted it without the alleged recipient’s knowledge. Without speaking to Ms. Masias, I cannot
determine which of these is more likely to have occurred. Either way, the alleged recipient firmly
denied receiving this material and this was a strong piece of evidence weighing against this
allegation.

Finally, the evidence suggests that whatever information Ms. Masias and Mr. Brown gathered in
looking into this situation, it was not enough to trigger a full investigation or a report of judicial
misconduct to the CCRD. Ms. Masias and Mr. Brown did not interview the alleged recipient,
which would have been a critical step in a full-fledged investigation into this event. They did not
create an investigation report. Further, Ms. Masias knew how to report judicial misconduct to the
CCRD because she had done it before, but no records were found indicating that a report was
made. If Ms. Masias and Mr. Brown elected not to move forward with a full investigation or CCRD
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report, as evidence indicates, this suggests that they did not believe they had cause to do so. Ms.
Masias was an experienced HR practitioner and investigator at the time, and she completed
comprehensive reports of other misconduct allegations I am investigating. The absence of such a
report here supports a finding that Ms. Masias thought this matter insufficiently significant to fully
investigate or to notify the CCJD about.

2. Findings
For the reasons set forth above, I find

e The allegation that a Judicial Officer transmitted inappropriate material to another Judicial
Officer over Judicial email is Not Substantiated.

o [tis Substantiated that no discipline against the alleged sending judge ensued here but as noted
above, this was not likely inappropriate. Discipline does not appear to have been recommended
by HR and was likely not called for under these facts.
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Allegation Three: Release Agreement with Law Clerk

“Negotiated a release agreement with a law clerk who accused her COA judge of
harassment in order to keep the COA judge ‘safe’ during the selection Supreme Court
Justice selection process per the Chief Justice.”

A. Methodology

My investigation determined that these events happened during the period of September 2013 to
August 2014. While the investigation corroborated certain portions of the allegation, I did not find
that the evidence supports a conclusion that a release agreement was signed to keep a Court of
Appeals judge “safe” in a Supreme Court selection process. This allegation misstates certain facts
and omits essential information.

I interviewed seventeen (17) people with knowledge about this situation and received written
response to questions from an 18" individual. I interviewed the (then) Court of Appeals Judge
involved in this situation, members of the Judicial Nominating Commission at this time, the Chief
Justice at that time, and members of the legal and HR teams who were aware of this situation and
assisted in its resolution. I met with the HR representative who interviewed the woman law clerk—
on whose behalf her male co-clerk went to HR with the harassment complaint. This HR
representative also interviewed the male co-clerk at the time of these events. I interviewed
attorneys who weighed in on the situation and helped advise on next steps at the time.

I reached out to the woman law clerk and her male co-clerk for interviews. The woman law clerk
did not respond to four attempts to reach her, including reaching out via a family member. The
male co-clerk responded through his attorney and declined an interview but provided answers in
writing to questions posed via email.

I sought out records relating to this situation and found a large amount of documentary evidence
from both the Court of Appeals Judge this relates to and the Office of the State Court
Administrator. These records included email and other communication, audio recordings of
interviews with the woman law clerk as well as her male co-clerk, records from the Judicial
Nominating Commission for the Supreme Court nomination process at issue, records relating to
the law clerk’s leave of absence, records relating to the law clerk’s compensation, an Agreement
and Release of Claims entered into between Judicial and the woman law clerk, and correspondence
from Ms. Masias indicating the allegations of harassment made by the woman law clerk were
“unfounded.”

I submitted a full report on this investigation to counsel for the Judicial Branch on May 10, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

The woman law clerk was hired on August 19, 2013. Early in her employment with the Branch,
her male co-clerk invited her out socially to meet the clerk who preceded her (“her predecessor
clerk”). Her male co-clerk thought it would be helpful for woman law clerk to meet the person
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who had held her job previously. He also knew the woman law clerk was new in Denver and did
not know many people. He invited the woman law clerk out for an evening with her predecessor
clerk (and his girlfriend), and she accepted. The four went out on September 11, 2013.

There is no allegation that there was any inappropriate behavior at this social event. After the
social gathering, when co-clerk was dropping woman law clerk off at home, she told him she was
uncomfortable with their Judge. She said he had “touched her shoulder.” Male co-clerk was
concerned by this statement.

The next day, he met with the woman law clerk and told her he would go to Human Resources
with her, or for her, to report her concerns. She told him she was okay with him going to HR and
he did so that day, reporting the statements woman law clerk had made to him.

HR started an immediate inquiry. An HR team member interviewed the male co-clerk and the
woman law clerk on September 12, 2013. The interviews were recorded, and I listened to them.
In the recording, the woman law clerk said that the Judge “touched her on the arm (once) when I
first met him” and sent “jokey” texts to her and her co-clerk at night. She said she could not
remember what the texts said precisely but recalled there was a joking discussion about wearing
shorts in the office. She said she thought her co-clerk wanted to make it seem as though they were
dating, and she objected to him making their relationship more personal. The woman law clerk
also said she felt a difference in behavior towards her from the Court of Appeals Judge, starting a
week before, when he “stopped talking to me about the work.” She said he and the male co-clerk
would speak in the mornings and “ignore” her.

Ms. Masias interviewed the Judge on September 15, 2013. She initially asked him if he had any
information about the woman law clerk’s allegations regarding her co-clerk: “She said, ‘There’s
been an allegation against your clerk.” The gist was that [the co-clerk] was showing her
unwarranted attention — asking her to go out to bars- asking to walk her home from clerk happy
hour.” According to the Judge, “[I]t was a really short conversation, 5-10 minutes.” The Judge
said, “Toward the end she then said, “Was there some issue of you touching her elbow, even
inadvertently?’ I remember that vividly. I said ‘No.' That was about the size of that. [The woman
law clerk] is a very nice woman, a really introverted shy person, a person who needs space. [ would
have been extremely careful. I was certain I had not touched her elbow. She said, ‘Thank you we
will let you know if we need anything.’”

According to the Judge, Ms. Masias returned the same day about two hours later, and told him that
the woman law clerk had disclaimed her allegation about him. He stated Ms. Masias told him, “I
just want to let you know we have talked to [the woman law clerk] and she said you have never
touched her elbow.” “That was the last I heard about anything relating to my involvement in this.”
He was asked about the touch on the arm, but not about “jokey” texts, discussions of wearing
shorts, or the allegation that he “ignored” woman law clerk.

The woman law clerk went out on administrative leave, which started on the date she interviewed

with HR. She was out on leave for one month. It is unclear who decided upon or authorized the
leave.
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While the woman law clerk was out on leave, the Court of Appeals Judge interviewed for a seat
on the Colorado Supreme Court. He had submitted his application on September 13, 2013, two
days before he was aware of this harassment complaint. He interviewed on either October 8 or
9% a day or two before the woman law clerk returned from leave. He was not selected as a finalist.
According to the Judge and the commissioners I interviewed from the Supreme Court Nominating
Commission, this matter was not raised in the interviews.

I could not find any evidence that further work was done on the HR inquiry after the initial three
interviews. Neither of the clerks were re-interviewed, no additional witnesses were interviewed,
and the Judge was not re-interviewed after his initial meeting with Ms. Masias on September 15,
2013. There is no investigation file or report.

When the woman law clerk returned from leave on October 10, 2013, she was placed in a different
assignment. A decision was made to change her work assignment in discussions with the Human
Resources department, the Legal Department, and the Chief Judge of the Court of Appeals. She
was moved out of the chambers where she had been hired and was made the “Senior Judge Clerk.”
She provided clerking assistance to all the Senior Court of Appeals judges and shared an office
space with the clerk of the court.

This new assignment did not prove successful for the woman law clerk. According to the clerk of
the court, she began exhibiting attendance problems. The woman law clerk reached out with
concerns about her new role on April 10, 2014, and raised concerns of unlawful treatment in her
reassignment:

It's actually illegal to have an incomparable job to your original one after reporting sexual
harassment (even though someone reported it on my behalf), so I don't think I should have moved
from being a lawyer to being a secretary when I came back from the administrative leave (which I
think I probably shouldn't have been put on). I was trying to go along with everything to be
agreeable, but it gave me a huge career problem that I didn't end up getting the legal experience
that I had originally intended, and I have no job reference for legal work right now. I had actually
been considering talking to human resources about it again recently anyway. . .. I feel like I need
to straighten out my job situation again with human resources and was wondering if you think that
would be the next best step.'”

The recipient of this email had begun working with HR and the Chief Judge about a response when
the woman law clerk sent an email two days later to Ms. Masias saying the situation “has resolved
itself.”

Two months later, the woman law clerk sent several emails out over a 24-hour period referencing
problems with her assignment, the previous concerns she had, and her belief this reassigned
clerkship would hurt her career prospects. Among other things, she said, “I probably can't be a
lawyer because I wouldn't go to bars with [my co-clerk] all year or he would throw me under the
bus (to eliminate the job competition not because of attraction) by reporting himself and [the Court
of Appeals judge] to human resources (I do not think this was sane behavior and therefore do not
judge him for it), but I'm not completely sure what to do next.” She said, 19 minutes later, “And

19 Email from woman Law clerk dated April 10, 2014.
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if being [her co-clerk’s] fake girlfriend for a year was the price I needed to pay to be a lawyer, of
course, it wasn't worth it.” She accused HR of trying to “cover for” her male co-clerk and said
that “[A]s long as anyone retaliates against me [] HR can’t help me anyway.”

The woman law clerk asked for the remainder of her clerkship to be served from home so she
could look for another job. Two days later, the Chief Judge granted that request. He wrote a letter
to the woman law clerk thanking her for her work and stating that she would be paid through the
end of her agreed-upon clerkship. He also said, “Further, we will place you on paid administrative
leave as of today's date to allow you time to explore future employment opportunities per your
request.”

On June 26, 2014, there was an exchange of emails about her photograph being sent to State Patrol
and about restricting her ability to send emails to members of the Judicial Branch. On June 27,
2014, Ms. Masias asked for access to the woman law clerk’s email saying it was a time sensitive
situation because of safety concerns.!!

One member of the legal team stated they were “appalled” with how this situation “had come
down”:

She files a complaint and then she is penalized by putting her off in a corner. I know they thought
that was a good idea, but I think that was traumatizing. Legal wasn’t consulted about putting her in
a different position. I was not involved until the [family member] reached out [to the Legal
Department employee]

The referenced family member of hers, who is an attorney, reached out to the Judicial Branch
about negotiating an agreement that would give the woman law clerk a clean reference for the year
and the chance to put this experience behind her [according to the attorney for Judicial who
negotiated the agreement]. A release agreement was negotiated between the family member (on
behalf of the clerk) and the lawyer for the Judicial Branch. It was signed on August 4, 2014. The
agreement provided the woman law clerk would be paid through the end of her clerkship year,
which was scheduled to end on August 31, 2014, and would receive a good reference. Both these
contingencies were fulfilled.

The attorney who negotiated the agreement on behalf of the Judicial Branch indicated that the
main concerns during the creation of the release were the recent statements about retaliation by the
woman law clerk, and not the earlier allegations of harassment, which Ms. Masias had determined
were unfounded. They said:

In this case — [ don’t remember ever thinking it was a sexual harassment claim against the judge.
There was some discomfort with the clerk and maybe the judge favored the male clerk. I can’t
remember any facts that he sexually harassed her. I may not have been told those facts.

But it was a really bad way to address her concerns — she was in a way arguably retaliated against.
I don’t think she actually was and I think instead that they didn’t know what to do with her. But it
was a bad call unless she asked for this different assignment and wanted to do something like that.

1 No one else I interviewed remembered what the specific safety concerns were about.
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In an email from July 2014, Ms. Masias made the following statement about her finding in the HR
inquiry:

Jerry is out for the next week, so I will share my thoughts. ... As far as the gag order, I don't
think I feel comfortable giving on this either since she can discuss that she filed a complaint against
the judge of sexual harassment, but she doesn't need to divulge that it was unfounded. This would
be so damaging for the judge. (Emphasis added.)

Finally, the allegation states the settlement agreement with the woman law clerk was entered to
“[K]eep the Court of Appeals judge ‘safe’ during the selection Supreme Court Justice selection
process per the Chief Justice.” (Emphasis added.) I interviewed both the sitting Chief Justice at
this time as well as the person who was poised to assume that position several months later. Neither
one acknowledged any agreement or plan to settle this complaint, or otherwise keep it quiet to
keep this Court of Appeals Judge “safe.” No other witness or document provided corroboration
for this allegation.

C. Analyses and Finding(s)
1. Analysis

The Judicial Branch Anti-Harassment and Anti-Discrimination Policy in effect at the time of these
events reads:

(4) Investigation. Reports of harassment and discrimination from employees warranting an
investigation shall be referred to the Human Resources Division of the State Court
Administrator’s Office for investigation. In some instances, an initial inquiry will be completed
as a primary review by the Human Resources Division to determine whether there is cause to
conduct a full investigation. A full investigation, at a minimum, will include conferences with
the complainant, the alleged perpetrator, and any witnesses to the incident. Any party involved
in a harassment complaint may submit any documentation they believe to be relevant to the matter
at issue to the investigating authority.

(Emphasis added.)!?

The credible evidence in this investigation does not support the allegation. This is so for three
primary reasons. The timeline does not support a substantiated finding; the evidence does not
corroborate that the harassment complaint, which was ultimately unfounded, was concealed; and
the release agreement was more likely than not motivated by the later concerns the woman law
clerk raised.

First, the allegation that a settlement agreement was negotiated to protect the Court of Appeals
Judge in his application for a seat on the Colorado Supreme Court is refuted by the timeline. The
Court of Appeals Judge applied for the Supreme Court seat on August 13, 2013, and a final
decision was reached in the nomination process on October 25, 2013. The Branch began
negotiating a release agreement with the clerk no earlier than June 26, 2014 — eight months after

12 Chief Justice Directive: 08-06, Attachment A (Amendment date July 2017).
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the selection process was complete. The timing is persuasive evidence that the agreement was not
negotiated to protect the Court of Appeals Judge in his Supreme Court selection process.

Second, there is no credible evidence that the harassment complaint was improperly concealed
during the Supreme Court nomination process. On the date the Court of Appeals Judge interviewed
for the Supreme Court, he credibly did not believe there was any ongoing HR investigation
involving him. He had been interviewed by HR on September 15, 2013 and was told the same day
that the woman law clerk was disclaiming her allegations against him. He heard nothing further
about it.

I looked to additional evidence to determine whether or not the Judge’s statements here are
credible. As the person accused I could not rely on his statements alone. Here, his credibility is
strengthened by corroboration from other evidence. First there is no record showing that a “full
investigation” took place here. There is no evidence of additional investigative work after
September 15", 2013. The Court of Appeals judge was not interviewed about several other
statements the woman Law clerk made, there is no evidence that HR interviewed additional
witnesses, and there is no record of an investigation report. This suggests that HR did an “initial
inquiry,” per Chief Justice Directive 08-06 but did not believe there was enough evidence to
proceed to a full investigation. Furthermore, the timing of the woman Law clerk’s return to work
— the day after Supreme Court interviews — suggests the initial inquiry was likely over before the
Court of Appeals judge interviewed. The sum of this evidence suggests, consistent with Ms.
Masias’s statement in the July 19, 2014, email, that the allegations were promptly determined to
be unfounded.

Finally, the evidence suggests the release was ultimately negotiated and executed because of later
complaints from the clerk, implicating retaliation concerns but not involving the Court of Appeals
Judge. The timeline strongly supports this finding.

Starting in April 2014, more than seven months after the initial harassment inquiry, the clerk made
a series of statements that she felt retaliated against by the new job placement she received when
she came back to work after her leave. She complained about this with urgency and some
hyperbole. Her statements raised retaliation concerns on their face. Upon receiving these concerns,
the woman law clerk was permitted to take leave for the remainder of her term and negotiations
on a Release Agreement commenced thereafter.

The lawyer for Judicial who drafted the release had these later allegations in mind when they
negotiated the agreement. This attorney believed that a Release Agreement was not only necessary
under these facts but also fair to the clerk. They had no recollection of any concern about sexual
harassment allegations involving the Court of Appeals Judge being the motivator for the Release.
Instead, they remembered the motivation being these later allegations. I found their memory of the
events persuasive because it is consistent with the other evidence, which shows direct connections
between these retaliation concerns and the release agreement.

Finally, I note that throughout this chronology, the woman law clerk’s concerns were objectively

mishandled. Initially, a decision was made to place the woman law clerk on leave after her
harassment concerns were raised, with no evidence that she requested this. Neither Respondent
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was placed on leave from the workplace. Moreover, the woman law clerk was returned to an
objectively different and arguably less prestigious job placement when she returned. When she
complained about this new posting, in language clearly raising retaliation concerns, no
investigation was conducted. She was placed on leave (again) while her departure was negotiated.
Someone should have investigated this situation, but no one did. These decisions failed to meet
the requirements of Chief Justice Directive 08-06 or best practices from an HR, legal, and/or
investigative standpoint.

2. Findings
For the reasons set forth above, I find:

e The allegation that a settlement agreement was negotiated with a law clerk to keep a Court of
Appeals Judge ‘safe’ during a Supreme Court nomination process is Not Substantiated.

e The allegation that this agreement was negotiated, and/or this situation was concealed, by the
Chief Justice or anyone else is Not Substantiated.

e The processes that HR and Court Administration utilized to address the concerns raised by this
clerk were not managed appropriately or consistently under applicable policy or standards for
HR, legal or investigations best practices.
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Allegation Four: Hairy Chest

“Judge exposed and rubbed his hairy chest on a female employee's back; no action taken
against the judge,; Judge is currently being considered for the Senior Judge Program.”

A. Methodology

My investigation determined that the events referenced in this allegation occurred in 2007. I
substantiated that this episode of misconduct took place, however, I did not substantiate that “[N]o
action [was] taken against the judge.” He was referred to the Colorado Commission on Judicial
Discipline and was privately admonished. 1 substantiated that this Judge was selected for
participation in the Senior Judge Program. He served in that role for approximately two years until
the Judicial Branch learned about the specific misconduct referenced above. Upon learning this
information, the Judge’s contract was terminated.

To investigate this matter, I sought out witnesses who were likely to have evidence about this
allegation and interviewed ten (10) individuals who had recollection of this incident. Most
witnesses were present or former Judicial Branch employees or judges two witnesses work or
worked with the Commission on Judicial Discipline, and one witness I met with has deep
knowledge of the Senior Judge Program. Five witnesses provided substantial direct evidence
about what took place and five had a more attenuated recollection of the events.

I also sought out any existing documentation from the State Court Administrator’s Office’s Human
Resources department, the Commission on Judicial Discipline, and the Senior Judge Program. I
was provided with documentation from the Commission on Judicial Discipline and the Senior
Judge Program. I located other materials in the State Court Administrator’s Office’s files, which
enabled me to identify the judge and the timeframe. I reviewed confidential documents from the
Commission on Judicial Discipline pertaining to this matter, which were provided to me by its
Executive Director under an exception to the Commission’s strict confidentiality rules.!3

I submitted a full report on this investigation to counsel for the Judicial Branch on May 10, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

In late November or early December 2007, the Chief Judge of the District where this episode
occurred was made aware of a complaint from an employee of the District. The Chief Judge
notified the Human Resources department of the State Court Administrator’s Office (“the State
Court Administrator’s Office”) and according to the Chief Judge, “they took over the
investigation.” The Chief Judge had no direct conversation with either the employee or the Judge
involved and “no one from State Judicial ever talked to [him] about it . . . before, during or after.”

13 The Colorado Constitution provides that records of proceedings before the Commission “shall be confidential,” and
the Colorado Rules of Judicial Discipline echo this requirement. I have not included quotations from these materials,
or confidential matters contained therein, because these matters must be maintained confidentially pursuant to
Colorado State law.
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Ms. Masias conducted an inquiry into this allegation. As noted above, the State Court
Administrator’s Office’s Human Resources division had an MOU between itself and the
Commission on Judicial Discipline, which stated that Human Resources would “inform the
[Commission on Judicial Discipline] immediately if it became aware of conduct by a judge has
occurred which “may have violated the Judicial Branch's Anti-Harassment Policy or otherwise
engaged in conduct in violation of federal civil rights laws.” The MOU also stated that if the
allegations involve a Judicial Branch employee, Human Resources “will conduct an investigation”
and will forward its results to the Commission on Judicial Discipline for its consideration in
initiating its own proceedings.

Ms. Masias interviewed witnesses on November 28, 2007 and prepared a report to the Chief Judge
of the District, dated December 5, 2007. Her key findings were that:

e The judge unbuttoned his shirt, exposed his chest hair, and touched a female employee with his
chest;

e The judge made a remark to the employee to “come sit on [his] lap;” and

e The judge engaged in inappropriate adult banter in the workplace.'

In her report, Ms. Masias made the following “Intermediate Recommendations:” that the Chief
Judge discuss with the Judge the severity of the complaint made against him; inform the Judge that
he should not touch staff with any part of his body including, hugging, tapping, or positioning to
move past in tight proximity; warn the Judge that banter that is deemed unprofessional should not
continue; and require the Judge to attend Anti-Harassment training and review the Colorado
Judicial Department Anti-Harassment policy. She also made the following “Recommendation:”
that Human Resources would assist the Chief Judge in “drafting a letter detailing the bullet points
found in this letter,” which “will be sent to the [Commission on Judicial Discipline] for their
review.”

It is not clear whether this unsigned report was ever sent to the Chief Judge, who had no memory
of receiving it. He denied speaking with Ms. Masias, speaking with the Judge, or writing a letter
to the Commission on Judicial Discipline. He also denied receiving any Human Resources
guidance on doing any of these things.

Ms. Masias prepared a draft letter to the Executive Director of the Commission on Judicial
Discipline, dated “Decemeber [sic] the State Court Administrator’s Office, 2007.” It contained her
findings and intermediate recommendations, set forth above. She described this letter as “an
official letter of complaint.” Because this is not dated or signed, it is unclear if this letter was the
final transmission of the information to the Commission on Judicial Discipline.

On March 17, 2008, Ms. Masias wrote another letter to the Executive Director of the Commission
on Judicial Discipline. In this communication, she informed him that the Judge in question was
enrolled in an Anti-Harassment course, as directed in her report.

14 A fourth allegation was not substantiated. It stated that the Judge made physical contact with the employee on the
hips while passing her in close proximity in a copy room in the chambers. Ms. Masias did not substantiate this
allegation.
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On March 6, 2008, the Executive Director of the Commission on Judicial Discipline brought this
matter before the Commission for its consideration. He included the data from Ms. Masias’s
Human Resources investigation. The Commission instituted its own case pursuant to Rule 12 of
the Colorado Rules of Judicial Discipline. It conducted its own investigation, sought a response
from the Judge, and deliberated upon the matter. The Commission on Judicial Discipline issued a
private admonishment to the Judge in May 2008.'3

On March 17, 2010, the State Court Administrator’s Office drafted a notification to the
Commission on Judicial Discipline that there were allegations of further misconduct by the same
Judge. The letter states, “[T]hat judge [Name Redacted] has been seen kissing a female employee
on the "lips" and on "top of there [sic] heads.” This letter is not dated or signed, and the Executive
Director of the Commission on Judicial Discipline stated that he could not find any record that it
was received by the Commission. The State Court Administrator at the time has no memory of
sending this letter or of the allegations it describes.

This Judge applied for the Senior Judge Program in 2018. As part of the process at the time, the
State Court Administrator’s Office reaches out to the Commission on Judicial Discipline, Attorney
Regulation Counsel to determine if there have been any previous disciplinary matters. The
Commission on Judicial Discipline disclosed the 2008 private admonishment, without detail, to
the State Court Administrator’s Office in response to this outreach. The Chief Justice, State Court
Administrator, Senior Judge Program Administrator and Director of Court Services all signed off
on this judge’s application. However, none of them followed up on this notification from
Commission on Judicial Discipline. None of them asked the Judge what the private admonishment
related to, and none of them reached out to the Commission on Judicial Discipline for further
details. !

The Judge was selected for the Senior Judge Program and served in that program for approximately
two years. When the Eric Brown List was made public and personnel at the Judicial Branch
realized that this Judge’s behavior was described in Allegation Four, this Judge’s tenure as a Senior
Judge was terminated.

C. Analyses and Finding(s)
1. Analysis

My investigation revealed straightforward facts on this issue. The credible evidence confirmed
that there was a situation from 2007 involving a male judge behaving inappropriately toward
women (one in particular) on his staff. The documentary and witness evidence are undisputed on
that point. The behavior involved serious misconduct including displaying naked skin, the physical
touching/rubbing of his chest on a woman’s back, and inappropriate commentary. Moreover, it is

15 This discipline was disclosed to SCAO as part of the judge’s later application for the Senior Judge Program. For
that reason, I am including this data in the Report Summary as non-confidential data.

16 Recent changes to the Senior Judge Program, effective May 4, 2021, by House Bill 21-1136 render any judge who
has received “private admonishment, private reprimand, private censure, public reprimand, public censure,
suspension, or removal” from the Commission on Judicial Discipline, ineligible for participation in the Senior Judge
Program.
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corroborated that this Judge applied and was selected for the Senior Judge Program after these
events transpired.

Although it is inaccurate to state that “no action was taken” as a result of this Judge’s behavior, it
is accurate to conclude that insufficient action occurred.

On the one hand, the situation was investigated, and findings were reached. Ms. Masias conducted
an investigation pursuant to her authority under the MOU cited above. She also reported this
matter to the Commission on Judicial Discipline for their handling and the Commission on Judicial
Discipline conducted its own investigation. The Commission on Judicial Discipline issued private
discipline. Moreover, the Judge enrolled in Anti-Harassment training recommended by Ms.
Masias.

On the other hand, the Judge was given the mildest sanction possible under the Commission on
Judicial Discipline Rules and went on to serve as a Senior Judge for the Judicial Branch. The
sanction this Judge received, by definition, admonishes the Judge privately for “an appearance of
impropriety even though the judge’s behavior otherwise meets the minimum standards of judicial
conduct.” Unbuttoning clothing to naked skin, physical contact with another person, and remarks
including the solicitation “come sit on my lap,” clearly do not meet the “minimum standards of
judicial conduct.” Objectively, they do not meet the conduct expected of any person in any work
environment, let alone a workplace charged with effecting justice for the people of the State of
Colorado.

It is important to note that there are no set of fixed rules that govern what kind of response the
Commission on Judicial Discipline takes in any given matter. The Commission on Judicial
Discipline has broad discretion to determine when matters should be treated as serious enough for
formal proceedings, or when they necessitate more heightened private discipline. While it is
reasonable to view the consequences imposed here as tepid, I cannot find that the decisions made
by the Commission on Judicial Discipline violated any rule or standard requiring more rigorous
treatment. Simply put— there was and is no such set of rules.!”

From the perspective of Judicial administration, this Judge was allowed to serve as a Senior Judge
after these events, despite at least four senior leaders at the State Court Administrator’s Office
being notified that he had been the subject of a private admonition in the past. None of these four
individuals investigated what had taken place before approving him for the Senior Judge Program.
Although I found no evidence to suggest that any of these individuals had actual knowledge of the
facts underlying the admonition, it is striking that none of them asked any questions about it. Any
one of these four could have, and should have, done more to unearth the facts underlying the
private admonition the Commission on Judicial Discipline disclosed.

Finally, there were failures of process at other junctures in this case. It does not appear that Human
Resources notified the Chief Judge in the District of the findings or recommendations from Human
Resource’s investigation. It does not appear that Human Resources told the Chief Judge to have a
discussion with the Judge or to ensure he got the trainings recommended by Human Resources. It
also does not appear that Human Resources or the State Court Administrator’s Office notified the

17 One of our recommendations is that there should be some written guidance around the exercise of this discretion.
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Commission on Judicial Discipline about a subsequent complaint involving the same Judge. A
notification was drafted to that effect but does not appear to have been sent.

On balance, this case from 15 years ago demonstrates failures in process and oversight as well as
a failure to provide serious consequences on both the Commission on Judicial Discipline’s and
Judicial Administration’s accounts. The Branch and the Commission on Judicial Discipline can
and should do better to treat this kind of misbehavior seriously.

2. Findings
For the reasons set forth above, I find:

e The portion of Allegation Four contending that inappropriate behavior took place is
Substantiated, essentially as stated in the allegation.

e The portion of the Allegation stating that no action was taken against the judge in question is
Not Substantiated.

e Finally, the portion of the Allegation stating that this judge was being considered for the Senior

Judge Program is Substantiated, and the judge in fact participated in this program after these
events.
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Allegations Six and Seven: “Leave the Courthouse and Drive Slowly Out of Town” and
Requirement That HR Seek Permission from Chief Judges Prior to Investigating
Misconduct in their Districts

6: “Mindy recommended to Chief Judge Kuenhold that it was in the best interest of the
Branch to terminate Mr. Duarte due to the sexual relationships he had with his staff. Chief
Judge Kuenhold stated that Mindy needed "to leave the courthouse and drive slowly out of
town."

7: “Was told by chief judges she needed to seek their permission to conduct harassment
and discrimination investigations in Districts and seek their permission to visit Districts
before coming after an intense investigation of a judge and Court Administrator for sexual
harassment. This directive was given in order to suppress complaints. Recollection of this
event occurred in the 2018 Judicial Conference by a chief judge in the audience who was
questioning if that matter [was] ever resolved and recognizing that this was wrong.”

A. Methodology

Through my investigation, I determined that Allegations Six and Seven relate to one another and
for that reason I decided to include them in a single Report Summary. I found that the events
alleged in Allegation Six took place in late 2009 and early 2010 and the events described in
Allegation Seven took place in 2011. I substantiated some portions of what appeared in these two
allegations and did not substantiate other parts.

There were several individuals who had good memories of these events. I interviewed former
Chief Judge Kuenhold, Mr. Duarte, and others about Allegation Six. I also interviewed a number
of chief judges from this time who could speak to Allegation Seven. Altogether, I interviewed
twelve (12) people who had knowledge about one or both situations. This included the named
parties, other individuals who worked in this Judicial District, witnesses from the Legal
Department, other chief judges who served at the time, two Justices with recollections of this set
of events, and the State Court Administrator at the time.

I also located a number of documents relevant to Allegations Six and Seven. These included: drafts
of the Human Resources investigation reports of the Allegation Six matter [one set of drafts of a
report to Chief Judge Kuenhold and a separate set of drafts for the Chief Justice]; email traffic
between Ms. Masias and Mr. Brown on this subject; and minutes from chief judge meetings
discussing the request for notification and emails on that subject. I also found a document entitled
“Talking Points re Kuenhold matter” that is undated and unsigned.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 11, 2022.

On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

32



B. Summary of Material Evidence

1. Material Evidence on the Events of Allegation Six

The evidence is clear that there was a Human Resources investigation in Chief Judge Kuenhold’s
District in late 2009. It is equally clear that Chief Judge Kuenhold was unhappy with the process.
Ms. Masias received an anonymous letter dated December 9, 2009, contending misconduct in this
Judicial District. The report describes the scope of the allegations in the anonymous letter as having
two components: “sexual misconduct” and “bribery or ‘hush money.’”” More specifically, the letter
alleges:

I am writing to complain about the fact that three staff in the 12" District are receiving taxpayer
money to leave the employment for judicial. These employees don’t deserve money any more than
I do, unless you must consider the fact that it is payoff money for sleeping with your boss. What
you don’t know is that this District is so willing to approve voluntary separation incentives because
our administrator has screwed almost every clerk in the District. You don’t get ahead if you don’t.
Consider this hush money. The court report [sic] to our supposed “chief judge” is no better. It’s a
well-known fact that she screws the judge to keep her job. This is a culture that is only exaggerated
when these programs come up. I plead for someone to recognize the overuse of power and sex to
control in this District.

At some point, four additional issues were added to the investigation scope:!® religious harassment;
reverse ethnic discrimination; threats of retaliation for participation in the complaint process; and
creation of a quid pro quo sexual harassment environment. Ms. Masias explained these additions
in the reports she wrote on this investigation: “To gain an accurate assessment of the culture in the
12" Judicial District as it is perceived by those involved, each interviewee was specifically asked
to give their own personal assessment of the ‘culture and workings of the 12 Judicial District.’
This led to the new allegations that are reported in the bullet points above that were not alleged in
the original letter.”

According to Chief Judge Kuenhold and another Judicial officer who worked in the District, Ms.
Masias and Mr. Brown conducted their investigation without appropriate due process and
improperly from start to finish. Both Judges said that Ms. Masias and Mr. Brown pulled employees
out of the workplace, which upset them, and asked some employees “if they had heard rumors” of
misconduct. Chief Judge Kuenhold objected to the air of secrecy around the investigation.
Moreover, according to Chief Judge Kuenhold, the investigation “dragged on for 9 months” with
no communication from Human Resources.!® Chief Judge Kuenhold had to “deal with crying
staff” and “a change in the culture from open doors and gathering around a coffee pot to everyone
behind closed doors.” He said “[I]t was a very unpleasant thing. It has negatively impacted the 12
Judicial in ways I can’t describe.” His colleague Judge said, “I remember being appalled” by the
process.

13 1t is not clear when this happened, but the addition is referenced in both the 1/7/10 and 1/14/10 report drafts.

191 could not corroborate this timeline. According to the documents I could find, it appears that interviews in this
investigation took place from December 21, 2009, through January 13, 2010 (Notes of Interviews Relativity Doc
JDJDO011020). The reports appear to have been in the drafting process contemporaneously with the interviews, as I
found drafts dated January 7, 2010, and January 14, 2010. I do not have final signed reports or any email
correspondence confirming when Chief Judge Kuenhold was summoned to Denver. Chief Judge Kuenhold feels
certain that he was presented with the findings “in the Fall.”
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According to Chief Judge Kuenhold, several months went by after the interviews before Ms.
Masias reached out to him to say she would be back in his District to provide the results of the
investigation. According to Chief Judge Kuenhold, Ms. Masias told him, “[T]hey had concluded
their investigation, and it showed the initial allegations were unsupported and a report would be
provided to me.” However, according to Chief Judge Kuenhold, more months went by, and he
expressed his dissatisfaction with the process during this time. He conveyed this to Ms. Masias: “I
made it very clear that I was not happy with the harm that had been done in the District and why
it had taken so long. I said that I was not pleased with the outcome. I may have said something [to
Ms. Masias] like, “You really are not welcome here,” because of how this was handled.”

During this time, Chief Judge Kuenhold and a Judge colleague drafted an email to members of his
District, commenting negatively on the investigation process. In the draft I found, which reflects
his Judicial colleague’s feedback, it says that the investigation was a “dark cloud on the horizon”
for the District.?’ The email describes the “harm the investigation is causing to our District,”
noting that employees were “interrogated” and stating that the damage done was “a direct result
of the manner in which Human Resources chose to conduct this investigation.” The email asks the
District to “[S]top the gossip, rumors and talking behind other people’s backs and focus on the
important role our courts play in the communities we serve.”

Two months after Ms. Masias’s report to him on the investigation,?! Chief Judge Kuenhold was
contacted to come to Denver to meet with the Chief Justice on the matter. He arrived and was
given the report for the first time. He read it right before his meeting with the Chief Justice. He
remembered that the report echoed “what [Ms. Masias] had told me months before — that the
allegations were unproven.” However, the report also stated that, after finding the allegations were
not substantiated, Human Resources found a former employee “who alleged a consensual
relationship 10 years before (so approximately 1996)” with Mr. Duarte. There were no rules at the
time prohibiting the relationship and Chief Judge Kuenhold was upset about this allegation being
added as he felt it raised concerns about due process.

Ultimately, the Chief Justice recommended to Chief Judge Kuenhold that he terminate Mr. Duarte
based on these facts. Chief Judge Kuenhold declined to do this, “because of the illegitimate
process.”

An attorney in Judicial’s Legal Department expressed concerns about the recommendation of
termination in this case before the reports were finalized. In this person’s view, the investigation
had not substantiated conduct that violated policy and the termination recommendation had no
precedent under such facts.

Several witnesses remember Chief Judge Kuenhold, and other chief judges being upset about the
way this investigation was handled:

20 This draft document was located (JDJD012568 in the Judicial Relativity database), but no email could be found
showing that it was sent.

2! The timing is based on Chief Judge Kuenhold’s memory of events. I could not find any email showing dates of
meetings.
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That was very ugly on a lot of different plains. ... Human Resources went down and did exactly
what they are supposed to do, they went to the District and did interviews. Mindy did her
investigation and she felt there was an inappropriate relationship there. She suggested to Kuenhold
that they both be fired. He really didn’t want to do that. Ben Duarte had been there a long time, and
Kuenhold was really angry about it. He was angry that he wasn’t told about investigation. Mindy
was pretty heavy handed. It was like “I am in charge of this Human Resources world” and she
didn’t like it when people didn’t agree with her. A lot of what is in this memo is about people not
agreeing with her or she didn’t get what she wanted.

Mr. Duarte said that he never saw any report from this investigation, and he felt “blindsided” by
what happened. According to him, “[Ms. Masias and Mr. Brown] were asking about a relationship
from 12 years ago. [ was livid and I moved on.” Mr. Duarte said that no one called him after the
investigation was completed to talk to him about additional information. He said, “It was like a
secret investigation. Like the Gestapo. I did Human Resources for seven years and it was not right
to me.”

One witness remembered hearing from Ms. Masias and Mr. Brown that Ms. Masias had been
“kicked out of [Chief Judge Kuenhold’s] District.” Another person remembered, specifically, that
Ms. Masias reported to him the statement, “[L]eave the courthouse and drive slowly out of town.”

Ms. Masias prepared two reports of this investigation: a 9-page report for Chief Judge Kuenhold
and a 13-page report for the Chief Justice at the time. We do not have a “Final” of either report,
but have multiple drafts of each one, some dated January 7, 2010, and some dated January 14,
2010. Interviews were ongoing as of January 13, 2010, which suggests that the January 14
document was finalized after that last interview was done.

The reports corroborate that the allegations of improper behavior by Chief Judge Kuenhold and
payment of “hush money” were not substantiated. Similarly, the allegation that Mr. Duarte had
slept with almost all the clerks was not substantiated. They also show that Ms. Masias found that
Mr. Duarte had had a relationship with an employee more than ten years before the investigation,
during a time when there was no policy prohibiting such a relationship.?? There were some
allegations that this relationship was “overbearing and controlling,” but it does not appear that Ms.
Masias asked Mr. Duarte about this aspect of the prior relationship.

Ms. Masias’s reports reference rumors of other possible misbehavior in her investigation. She
states that there were rumors and a perception among employees that Mr. Duarte treated young
women differently/flirtatiously; that he may have promoted the person he had a relationship with
despite her not having a college degree; that he helped one woman pay for college; and that he
may have had other relationships with employees. Ms. Masias also states that a number of
witnesses said they were afraid of retaliation and some witnesses described being interviewed by
leadership in the District about what they said in the investigation. There was some contention that
the Chief Judge (and possibly others) tried to find out what was said and tried to interfere in the
investigation.

From the face of the reports, it does not appear that Ms. Masias sought out information that would

22 One of the later-raised allegations was also substantiated — that an employee distributed religious information to
others at work.
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have revealed important information on these claims. It does not appear that she asked Mr. Duarte
for his side of the story on the rumors and perceptions, or about the contention that the relationship
from ten years ago was coercive. It also does not appear that she asked Chief Judge Kuenhold
about the allegations of interference in the investigation.?® It does not appear that Ms. Masias
sought out documentation on the promotion decision or the allegation that Mr. Duarte (or the
District) helped pay for college for an employee.

The report to the Chief Justice recommends several courses of action, including that discipline be
issued against Mr. Duarte because of his “efforts to isolate employees, exploit his position of
authority, and his failure to promote an atmosphere of fairness.” It also recommends that “the
efforts by leadership in the 12" to prevent, undermine and interfere with the investigation by
Human Resources should be discussed with Chief Judge Kuenhold.?*

2. Material Evidence on the Events of Allegation Seven

Multiple witnesses remembered a shift taking place in the relationship between the chief judges
and Human Resources/the State Court Administrator’s Office following this investigation.
Witnesses said this shift occurred primarily in response to the different vision the new Chief Justice
had for the role of the SCAO vis-a-vis the trial courts. According to many, the Chief Justice wanted
to move the focus away from SCAO being the compliance monitor of the Districts, to the SCAO
being a service provider in support of the work of the Districts. This new approach included better
communication from SCAO when employees would be out in the Districts, including for Human
Resources investigations. There was concern that “SCA ‘investigations’ or involvement in
Districts were happening without any notification to the chief judge about what was happening, or
that they would be in the District. There was concern about that. The consensus of the chief judges
was that they expect the courtesy of being notified when Human Resources was going to be in the
District.”

While there was not agreement among the chief judges about whether Human Resources ought to
notify them when doing investigations in their Districts, there was some consensus that Human
Resources under Ms. Masias overstepped at times, and this violated the autonomy of the Districts.
As Chief Judge Kuenhold put it, “[G]Jovernance was an issue. . .. What I would call the
weaponization of Human Resources was possible because there was such deference and because
Human Resources was tasked with doing things that maybe should have gone to judicial
discipline.”

That said, the State Court Administrator at the time views this allegation as “a misrepresentation.”
As he recalled it”

There was not a directive to seek permission to conduct investigations — this is way narrower than
what the request from the Districts was. It was, anytime you come to my District I need to know
you are in my District. You need to notify me for any reason that you are in my District. This goes
back to 2010 when they were told to get permission to go into the District. This was after Kuenhold

23 I do not have the witness interviews, which were apparently recorded, so I cannot be sure what questions were asked
of these witnesses. There is no reference to this information, if it was gathered, in the report.
24 No recommendations appeared in the draft report addressed to Chief Judge Kuenhold.
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but there was also an investigation in Pueblo about a District Administrator being nasty — and
Mindy and Eric went down to investigate. [The judge in Pueblo] agreed with Judge Kuenhold — we
want to know what is going on. It is my District I need to know there is an investigation. It wasn’t
to stop harassment and discrimination investigations.

Minutes from chief judge meetings during this period, and email correspondence, corroborate that
there was a focus on improving the relationship between SCAO and the Districts. There was also
an emphasis on the service-provider role of SCAO and Human Resources. This included a request
that Human Resources — and other Divisions — notify the Chiefs when they would be in their
Districts.

C. Analyses and Finding(s)
1.  Allegation Six

This allegation states that Ms. Masias recommended termination of Mr. Duarte because of sexual
relationships he had with staff and that Chief Judge Kuenhold responded by telling her to “[L]eave
the courthouse and drive slowly out of town." In part, the allegation is corroborated, but it also
conflates several details and contains inaccuracies.

On the one hand, there are some portions of the allegation that are substantiated. Chief Judge
Kuenhold acknowledged that he may have told Ms. Masias she was “not welcome in [his] District”
because of the manner and timing of this investigation. This part of the allegation, while worded
differently from “[D]rive slowly out of town,” is not in dispute. A person in a position as powerful
as a Chief Judge making statements like this to Human Resources personnel investigating alleged
harassment is problematic.

Moreover, the evidence suggests that Chief Judge Kuenhold may have intervened improperly in
the investigation in other ways. Ms. Masias’s reports state that he wanted to fire the person who
wrote the anonymous complaint and that he pulled in at least one employee to ask her what
questions were being asked. He may have referred to the interviews taking place as
“interrogations” of his employees. For a high-level respondent in a position of leadership,
particularly the top job in a Judicial District, to engage in these behaviors during an investigation
is at least disruptive, if not coercive. It can dissuade people from coming forward, harm the data
the investigator is trying to gather, and increase fears of retaliation. From Ms. Masias’s vantage
point, it was reasonable for her to conclude that Chief Judge Kuenhold was trying to obstruct a
legitimate harassment investigation. This would be concerning to any competent HR investigator.

In addition, this investigation was done right in some respects. Ms. Masias followed proper
protocol in not talking to a respondent about the allegations ahead of time, interviewing witnesses
away from the workplace (and confidentially), and not sharing information about the investigation
with the respondent during the investigation. These general rules apply in every case, even in
those where powerful people are respondents. In fact, they are most important in just such cases.

That said, some aspects of the investigation were not done properly. First, Ms. Masias or the State
Court Administrator could have notified the Chief Probation Officer, the Court Executive, or some

other person in leadership in the District, about the investigation. It is unusual in any setting for an
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investigation to begin with no one being apprised, because of exactly the kind of reaction that
occurred here. In a workplace like the Judicial Branch, with twenty-two independently run
Districts, this sort of approach is even less acceptable. Investigations must be conducted
confidentially but this does not mean in secrecy. Ms. Masias or the State Court Administrator could
have discussed the process with someone in leadership within the District, to explain what was
going on, answer questions, and alleviate any concerns.

Chief Judge Kuenhold and other witnesses felt that employees were surprised and stressed. They
also felt the District was disrupted by this “secret” approach. From their perspective, the Chief
Judge’s interventions were an effort to support his employees and provide guidance. Appropriate
communication could have helped avoid what may have been inadvertent interference, as Chief
Judge Kuenhold was making decisions in an information vacuum.

Second, Ms. Masias expanded the scope of her findings but did not concurrently expand the scope
of her work. Expanding the scope can be a proper decision. However, when it is made, the
investigator must thoroughly investigate the new allegations. Here, the report reflects that Ms.
Masias took some rumor and speculation at face value without testing it. It does not appear that
she gathered corroborative or countervailing evidence. For example, Ms. Masias did not ask Chief
Judge Kuenhold about his obstructive behaviors and did not ask Mr. Duarte about most of the
rumors and speculations about him. It does not appear that she did a credibility assessment where
there was not any corroborative data. It is unclear if she sought additional documentation — like
records on the promotion decision or on the allegation that District funds were used to pay for an
employee’s education. None of this data appeared in the record.

Rumor and speculation sometimes play a role in investigations because they can be leads. If an
investigator follows these leads, it can take them to credible evidence. An essential part of the
process in following leads is giving important witnesses the opportunity to know what is being
said about them and to hear, as well as test, their side of the story. It requires that the investigator
do follow up interviews, credibility assessments, and additional data gathering. This comports with
fairness and impartiality requirements. It helps reveal both sides of the issue and resolves conflicts
in the data. Ms. Masias may have undertaken these steps and the documentation is simply lost.
However, the report shows only one side of the story in evidence, so this fulsome process cannot
be corroborated here.

Finally, if the timeline of this investigation was over nine months in duration as Chief Judge
Kuenhold recalled, this was an objective problem. The work was done by January 2010 and the
report appears to have been completed in January as well. If it took nine months to convey results
to the stakeholders, this is an unacceptably long time for a single investigation in a single District.

On the evidence set forth in the report, it is unclear what the basis was for Ms. Masias’s
recommendation of discipline for Mr. Duarte. This was the precise concern that the attorney for
Judicial laid out in her email: “Considering that the allegations in this letter were not substantiated,
I would move cautiously to impose actions based on the witness statements alone.” (Emphasis
added.) There was not credible evidence identified in the report upon which to substantiate that
wrongdoing implicating policy took place. From that vantage point, Chief Judge Kuenhold’s
decision to not impose termination was a reasonable choice.
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2. Allegation Seven

With respect to the contention that Ms. Masias was told not to travel to Districts to conduct
investigations without permission, there was clearly a directive from the chief judges to Human
Resources and the State Court Administrator’s Office to be more communicative. This includes a
request that Human Resources notify the chief judges if they were going to be in the District for
any reason, including an investigation.

The evidence corroborates that there was bad blood between the Chiefs and Human Resources
during this time. This stemmed in part from the Kuenhold matter and from another Human
Resources investigation in Pueblo. Ms. Masias was described as “pretty heavy-handed” in doing
her investigations. These investigations were described as the “weaponization of Human
Resources.” The Chief Judge’s directive was likely based, at least in part, on dissatisfaction with
Ms. Masias and her methods.

That said, the directive came from a larger discussion of cooperation and support from the State
Court Administrator’s Office for the operations of the Districts. This was a global concern at the
time. The meeting notes, emails, and witness recollections suggest that a larger effort was being
made to get the State Court Administrator’s Office to begin seeing itself as a service provider to
the Districts and not a compliance arm. This was in keeping with the Chief Justice’s vision at the
time—the movement to a more cooperative and collaborative relationship between the State Court
Administrator’s Office and the 22 Districts it serves. It is this focus on cooperation, evident in
contemporaneous records from the time, and not an effort to suppress investigations that most
persuasively explains the Chief Judge Directive.

3. Findings
For the reasons set forth above, I find:

o The allegation that Ms. Masias found substantiated wrongdoing in an investigation in (former)
Chief Judge Kuenhold’s District, and recommended termination because of that substantiated
wrongdoing, is Not Substantiated.

e The allegation that Chief Judge Kuenhold told Ms. Masias, in so many words, to leave his
District and that she was not welcome there is Substantiated because of Chief Judge
Kuenhold’s acknowledgement of what he said.

e The allegation that after the Kuenhold matter, Human Resources was directed to notify the
Districts before commencing investigations there, or visiting for any other reason, is
Substantiated.

e The allegation that this directive was made to dissuade proper complaints and investigations is
Not Substantiated.
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Allegation Sixteen: Mindy Masias Not Selected for State Court Administrator Position
Because of Her Sex

“Report from a Justice about why MM was not selected for the position: Insinuates the
entire Supreme Court made the decision she did not get the SCA position based on her
gender.”

A. Methodology

This allegation relates to the selection process for the State Court Administrator position that took
place in 2017. Ms. Masias was a candidate for the position and was not selected. Ultimately a
male candidate got the job. My investigation did not substantiate that this decision happened
because of sex, but it did substantiate that the person who ultimately got the job never applied, was
not interviewed, and received the job via an irregular process.

Iinterviewed sixteen (16) witnesses who were involved in or had information about this promotion
decision—seven (7) women and nine (9) men. These witnesses included members of the Supreme
Court who were the decision makers on this promotion at that time, individuals from HR and the
Legal Department who were involved in the process, the two prior State Court Administrators, and
a representative from the organization that ran the search for this position.

There are many documents and materials related to this allegation. They include the
announcements of the position and job description, the application materials for all the applicants
for this position, notes on interviews, emails, references (for Ms. Masias) for the position, applicant
screening spreadsheets, and a recorded meeting between Ms. Masias and the Chief Justice at the
time of these events. I reviewed all these materials and considered them in reaching my finding.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 11, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Facts

1. Chronology of Events

In February 2017, then State Court Administrator Gerald “Jerry” Marroney announced his
retirement effective June 30, 2017.2° This set into motion the process at issue here, to select his
successor. At the time of this announcement, Ms. Masias was serving as Chief of Staff and had
been, in the opinions of many, running SCAO at the end of Mr. Marroney’s tenure. From the
vantage point of several witnesses interviewed, Ms. Masias was groomed by Mr. Marroney for the
role of State Court Administrator. More than one person described her as the “heir apparent.”

The National Center for State Courts (“NCSC”) was retained to run the recruitment effort and

25 See Ryan Severance, “Former Pueblo Judge Gerald “Jerry” Marroney set to retire,” THE PUEBLO CHIEFTAIN
(2/23/17): available at: https://www.chieftain.com/story/news/2017/02/24/former-pueblo-judge-gerald-
jerry/9254823007/.
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promotion process. NCSC worked with Christopher Ryan as the internal contact in doing this
work. Mr. Ryan ultimately received the State Court Administrator position. He was the clerk of
the Colorado Supreme Court and Colorado Court of Appeals at the time recruitment began.

Ms. Masias applied for this position on April 11,2017 and was one of nine candidates who applied.
The Committee interviewed candidates and selected four to send on to the members of the Supreme
Court for final interviews. One was an external male candidate, one was an external woman
candidate and there were two internal candidates: Ms. Masias and a male colleague.

As part of the process, the Chief Justice asked each Division leader from SCAO to come to the
Court and provide a presentation on their Division. This was done to provide the Associate Justices
with some insight into SCAO and leaders that they did not frequently work with. This took place
before candidates for the position were interviewed.

The four finalists were interviewed by the Justices of the Supreme Court on Monday May 15,
2017, but no successful candidate was selected at that time. In short, the Court could not reach
consensus on a candidate, so the recruitment process was extended.

According to Mr. Ryan, he was first approached by the Chief Justice before the process was
underway and she “implored” him to apply for the position. Moreover, he said, the Chief Justice
sent other Justices to pressure him in a friendly way to consider applying. He thought about it but
declined. He said, “I was interested in the work, but not in the job. I had a good job where I was.”

According to Mr. Ryan, the Chief Justice came to him after the interviews to ask what options they
had. She asked him if she could put Ms. Masias in the role in an interim capacity and he said he
did not think that was fair, or a good idea, if the Court was not united in favor of her as the
candidate. He offered to do the job for a six-month period and the Chief Justice accepted that offer.
On May 18, 2022, the Court announced it was extending its search and announced that Mr. Ryan
would serve in the role in an acting capacity.

Over the summer, Mr. Ryan started the job and realized he enjoyed it. When the Court came out
of recess in September, the Chief Justice asked him what his thoughts were, and he said he really
enjoyed it and was interested in doing the job. The Chief Justice brought this back to the Court.
According to colleagues on the Court at the time, the Chief Justice told her fellow jurists she
believed it was in the best interests of the Branch to get this position settled and to go with Mr.
Ryan. According to Mr. Ryan, he was appointed as the State Court Administrator the next day.
There was no application or interview process for Mr. Ryan and no one else had the opportunity
to apply (or re-apply) for the position.

2. Supreme Court Justices Were Split in Support of Two Candidates for the Position

According to all the Justices I spoke with about this decision, the Court was divided about the
candidates for the position. No one was particularly impressed by the internal male candidate or
the external female candidate. Instead, the Justices were split between Ms. Masias and the external
male candidate. The support broke down around gender lines, with the women Justices (3) in favor
of Ms. Masias and the men (4) favoring the external male candidate. Justices I interviewed, both
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men and women, expressed concern about whether Ms. Masias had “the vision to lead the whole
Branch,” and indicated there was concern whether the external male candidate had “a solid grasp
of what the role was going to entail.” As summarized by one Justice, “We were very divided.”
The male candidate was described as having “a ton of gravitas,” but “had no idea what the job was
about.”

The Justices remarked that the presentations they received from SCAO leadership were
enlightening, but not in a way that was helpful for Ms. Masias’s candidacy for the State Court
Administrator position. The presentations revealed “weird and bitter rivalries” between HR and
other Divisions at SCAO. As one Justice put it, “[W]hat we came to learn there was a ton of
dysfunction in the SCAO. The other thing we came to learn was that HR was at war with IT,
finance and legal. It was very concerning to me if Mindy got the position that there would be a
split down the middle in SCAO. ... Mindy was terrific and I considered her a friend. Nonetheless
I had concern about the HR piece. She never stopped being ‘HR Mindy,” she and Eric were
inseparable, and she was still considered HR.” Another Justice said, “My concerns were the
infighting going on, could she rise above it and lead the Branch without dragging the HR piece
into it.” Another Justice said, “There are minders, finders, and grinders ... Mindy was a
quintessential grinder. In the weeds, the worker bee. ... That was the issue, was she ready to
step into that high level policy role.”

The decision was made that, in the absence of consensus, the Court would open the position back
up to more applicants and the Chief would encourage Ms. Masias to apply again. “My thinking in
supporting Mindy — I was hopeful she could overcome these concerns we had. It was clear to me
she had solid relationships with the Districts and that counted for a lot.” As noted by another
Justice, the Court asked the Chief Justice to speak to Ms. Masias and convey, “You need to
disengage HR Mindy and be Chief of Staff Mindy . . . If we could separate her [from HR and
tactics] she could become a viable candidate.”

The Chief Justice mentioned Ms. Masias’s demeanor as well as gossip about her in discussing the
lack of consensus around her candidacy. While she voted for Ms. Masias as the best candidate,
she said there was concern because, “[S]he was a different person with different people. She was
someone who was flirtatious / provocative with the men, and trial judges would gossip about that
... From the SCAO perspective, something I do know, there were a lot of complaints about her
from the other department heads. ... There was a mini campaign against her - some gossip about
some of her relationships and whatnot.” The Chief “[D]iscounted all that stuff — maybe a little
more than I should have in retrospect.” She added, “[T]he weakest aspect she had, she was just
much too wed to HR.” “[S]he had some real positives in my point of view . . . [ wanted her to get
the job.”

The Justices did not agree that sex or sex stereotyping motivated the decision. “There was certainly
no discussion that she was a woman and not up to the task. I liked the idea of appointing a woman.
I came into that thinking she would probably be the person for the job given all the accolades she
had received, given her experience in SCAO in various roles, she seemed like a logical successor.
I figured that was where we would end up landing.”
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3. The Decision to Offer the Position to Mr. Ryan

Mr. Ryan indicated that it was his idea to offer to serve in the interim role when it became clear
that the Court was deadlocked and could not reach a consensus. He took this suggestion to the
Chief Justice, who immediately agreed with this idea.

Once he had served in the role for several months, Mr. Ryan realized he liked the job. “When the
Court came out of recess in September, [the Chief Justice] asked what my thoughts were, and I
said I really enjoyed it and am interested in doing it. She said, ‘Great I will talk to Court, and they
will appoint you,” and it happened the next day.”

Mr. Ryan did not apply or interview for the position. Instead, he was appointed as the Interim and
then made the permanent SCA several months into his interim tenure.

A number of witnesses expressed concern about the appropriateness of appointing Mr. Ryan into
this position without him participating in a competitive process. As one Justice put it, “I was really
torn about that. On the one hand I was thrilled, I wish he had applied from the beginning . . . On
the other hand, I was really bothered by the way this went down. He had chosen not to apply and
had run the search committee. How optically weird this was, given how this all unfolded. I said as
much.”

This Justice added that it was the Chief Justice who drove the ultimate decision and the Associate
Justices were expected to ratify it. “So yes, technically, we all agreed and got on board. But I was
deeply uncomfortable. Chris came to the court again. I said, “Chris, I am thrilled you are in this
role, but I am uncomfortable with how this went down, I don’t feel like this was at all transparent.
It feels icky how it happened.’ I was concerned at the optics.”

Others at SCAO had similar concerns. “The court handled it terribly — appointing Chris was a
terrible idea. He didn’t apply for the job; he evidently didn’t want the job. ... This violated all
the rules about competitive selection.” Another witness noted, “I can tell you the way that they
did that hire was not consistent with our rules. ... So many things went wrong that created more
animus than necessary. When there is an employee who was groomed and didn’t get it.”

4. The Surreptitiously Recorded Statement

At some point after the promotion decision was made, Ms. Masias met with the Chief Justice, who
had agreed to give her feedback about the decision. Ms. Masias decided to surreptitiously record
the meeting without the Chief Justice’s knowledge or agreement.

The meeting was approximately 47 minutes in length. During the meeting, the Chief Justice
offered feedback to Ms. Masias that was primarily consistent with the feedback I received from
the decision-makers quoted above. This included advice on cultivating her leadership, separating
from HR, developing more of a strategic rather than a tactical mindset, and defining herself as a
leader with vision. The Chief Justice asked Ms. Masias to think about the military and how Officers
and Master Sergeants serve leadership versus tactical roles, respectively. She also mentioned
“line” and “staff” in the military, as examples of strategic leaders and tactical “doers.” The Chief
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Justice discussed “classist” issues, describing some on the Court as believing the position needed
to be filled with a lawyer or judge. She also talked about her own career as an example and said
that she was hiring people, giving raises, firing people, settling cases, and exerting authority in an
effort to be “line” and not “staff.” “I had the power, and that’s what I think you and Chris need to
negotiate. You don’t want to be staff. Staff makes the operation move more smoothly but it doesn’t
make it move.”

The Chief Justice attempted to end the meeting at several points over the 47 minutes. The first
time was approximately 20 minutes in. “So, I don’t know Mindy what more I can say. I guess
that’s sort of it. Does any of that make sense to you?” Ms. Masias responded, “It does.”

The meeting continued, and at around 28 minutes, the meeting appeared to be ending again. Ms.
Masias told the Chief Justice, “I appreciate you taking the time.” Instead of ending the meeting,
the Chief Justice noted that while “the men in particular appreciate the person who is sort of
secretarial and helpful . . . that is not the person who is going to get promoted. So don’t be.” Ms.
Masias said she appreciated that advice because she was not a secretary and had never done that
job. The Chief Justice noted that Ms. Masias had a “habit of [being] a little bit of a caretaker . . .
but other people can do that.”

At around 39 minutes, Ms. Masias said she had always “been underestimated” and during this last
part of the meeting, the Chief Justice made additional remarks implicating sex-based stereotyping.
Ms. Masias said she had been underestimated because she is not pushy and has a positive attitude.
The Chief responded, “You’re a small woman [Ms. Masias: Small in stature, yes], big hair still.
You don’t look the part of... you don’t look like the women partners on 17" Street. You don’t
look like [the women on the Supreme Court] or the women on the Court of Appeals.” Ms. Masias
asked, “[S]hould I change my hair?” and the Chief responded, “[Y]ou might want to think about
it.  mean, I am not kidding. You need to do something to make yourself not be underestimated.”
The Chief went on to reference the “generation” of men in the court who are “used to women who
are the partners at the law firms or older women.” She added, “[Y]ou know there is sexism out
there still and I think that to pretend like there isn’t, even in government ... the only way you can
make the sexism go away I’ve noticed is to be the boss.” The meeting ended with Ms. Masias
saying, “[TThank you Chief I really appreciate it,” and the Chief responding, “[ TThank you, Mindy.
You’re doing great. I’'m very glad you’re my friend.”

I asked the Chief Justice about the statements made at the end of the recording. She had not listened
to the recording but shared some observations regarding the statements. She said, “[H]istorically
the people that the court hires as the State Court Administrator were judges. That is who the judges
really want, in that sense that they want someone who looks more like a judge than someone who
doesn’t.” She said Ms. Masias was “like the opposite of that,” and sometimes dressed in “tight
clothing and short skirts — the antithesis of the traditional lawyer / judge look — right wrong or
indifferent.” The Chief Justice said, “I was telling her to dress for the job you want.” With respect
to the statement, “[T]here is sexism — we can’t pretend that there isn’t,” the Chief Justice did not
remember saying this, but noted, “[O]f course there is sexism in the world. We spend a huge
amount of dollars trying to educate judges on all aspects of discrimination. Implicit bias, training
on that. Oh my God, and of course I have experienced it myself in lots of ways. It is out there and
to pretend that it is not is sort of silly.”
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When I asked the Chief Justice if she had anything else to offer, she said, “I don’t think anyone
deserves a job like that. It is a big deal job. I think Mindy thought she would get it and was kind
of stunned when she didn’t. ... I was surprised she didn’t get the four votes. I voted for her. I
don’t think she was entitled to it, but I thought she was going to get it.”

C. Analyses and Finding(s)
1. Analysis

On the one hand, there is credible evidence of sex stereotyping, and potentially a sex-based
decision with respect to this promotion decision. First, there are the words used by decision makers
to characterize the two leading candidates. Second, there are the words the Chief Justice used in
discussing the situation with Ms. Masias.

The decision makers characterized the two leading candidates as “HR Mindy,” and the external
male candidate with “gravitas.” On its face, these descriptions implicate sex stereotyping; a woman
cast in a typically female job (HR) versus a male candidate’s presence described using a strong,
male-oriented adjective. However, the fact is that at the time, Ms. Masias was tightly connected to
the HR operation because of her history in the position and her close working relationship to Eric
Brown. Moreover, the male candidate was objectively a person with professional gravitas because
of his accomplishments in the bar and in the legal community. For these reasons, I did not weigh
these remarks heavily in my finding.

In contrast, I closely considered the remarks that the Chief Justice made in the surreptitious
recording and in her interview. The Chief Justice was the most powerful decision maker in this
promotion process. She was the Chief. She wanted Mr. Ryan to apply for the position and accepted
his offer to step into the role temporarily. Most importantly, she likely drove the decision to move
him into the permanent role without initiating a competitive process. For these reasons, I weighed
her statements carefully as they are particularly important to my analysis.

There is no dispute that the Chief Justice made remarks that implicate sexism. They include
remarks that invoke sex stereotyping about Ms. Masias’s small stature, appearance, hair, and
clothing. They include statements about the “type” of woman the male members of the Court are
most accustomed to — women partners in 17" Street firms and judges and Justices on the highest
courts of the State. They include commentary about Ms. Masias caretaking as well as advice to
her to not be “secretarial.”

That said, the context and timing of these remarks is important. The Chief Justice spent most of
the first 42 minutes of a 47-minute meeting giving Ms. Masias advice about how to position herself
more favorably to win the State Court Administrator promotion after Mr. Ryan’s six-month acting
period. In doing so, she echoed the concerns voiced by the other Justices discussed above. These
centered around Ms. Masias’s perceived focus on tactics, HR, and operations rather than strategy,
vision, and leadership. The Chief Justice ended the meeting two times during the recording — at
minute 20 and at minute 39. In both cases, she said that was all she had to say. By these points in
the meeting, she had said nothing about Ms. Masias’s stature, hair, or clothes. From a fair reading
of the timing, the reasons for the decision that mattered most to the Chief Justice were the non-
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sex-based reasons described above. Ms. Masias needed to take on more visible leadership,
distance herself from HR, and be firm in developing herself as a visionary leader. All of that had
been said by minute 42 of this meeting.

Moreover, the remarks about stature, hair, and clothing happened after Ms. Masias said she had
“always been underestimated” and the discussion that followed relates to that statement. In that
sense, the remarks are distanced from feedback about the reasons for the decision.

Finally, one additional piece of evidence stands out as strongly persuasive against this allegation.
There is compelling evidence that, according to the SCAO Directors the Court invited to present,
the HR function under Ms. Masias had developed toxic relationships across SCAO. This surprised
many Justices and caused credible concerns for them about what might transpire if Ms. Masias
were promoted to the State Court Administrator position. This evidence of poor relationships
bolsters the non-discriminatory reasons given for not awarding Ms. Masias the promotion.

Finally, it is not contested that the Chief Justice, despite her remarks, was a champion for Ms.
Masias in the promotion process. She voted for her candidacy and gave the other Justices the clear
impression that she wanted Ms. Masias to get the job.

On balance, the evidence of credible non-sex-based reasons for the decision outweigh the remarks
of one decision maker, even the most important one. The concerns about Ms. Masias’s tactical
focus, the infighting in SCAO that appeared to revolve around HR, and questions about her
strategic vision were broadly shared and corroborated by the weight of the evidence in this
investigation. These factors were the reasons, more likely than not, for the decision not to award
Ms. Masias the position.

In closing, while I do not find that sex-based discrimination is the likely reason for this promotion
decision, I do find that this process deviated in important ways from the standard SCAO promotion
process. The evidence is not contested on the point that there was no competitive process for Mr.
Ryan. There was no second chance for Ms. Masias, despite that being the plan. There was no
application, no interview and no process required for Mr. Ryan. This was described by both
attorneys and HR witnesses as violating the accepted processes within SCAO at the time,
particularly for such a prominent position. This decision — to just award the job to a favored
candidate — echoes a theme I found throughout this process. In a number of these cases, individuals
operated as if the rules, procedures and processes just did not apply to them. If this attitude still
exists, those holding it must be swiftly disabused of this notion if the public is to regain trust in the
Branch.

2. Findings
For the reasons set forth above, I find:

e Allegation Sixteen, contending that Ms. Masias was not selected for promotion to State Court
Administrator because of her sex and/or sex stereotyping, is Not Substantiated.

e However, it is Substantiated that this promotion decision was made as the result of an irregular
process that deviated significantly from SCAO standards for fair promotions within the Branch.
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Allegations of Finance Department Misconduct (8-10)
Allegation Eight: Financial Manager Impermissibly Using Accurint

Evidence a financial manager accessed personal information on various leaders
throughout the state using Accurint for no business reason; no discipline taken on him and
he was promoted less than two years later to deputy director.

A. Methodology

As background, Accurint is a system operated by LexisNexis that allows users to access public
and non-public information about individuals. It is widely used by law enforcement and other
government agencies to obtain detailed personal information including assets, relatives, associates,
arrest records, corrections records, and sexual offender records. It is a powerful tool with access
to sensitive information.?® The Colorado Judicial Branch has used Accurint since 2009 for
specifically delineated and limited purposes.

My investigation determined that the events in this allegation likely occurred at some point
between 2009 and 2011. This allegation was raised by Mr. Brown in 2018 before he left the
Judicial Branch. According to employees at the Branch, Mr. Brown raised this allegation as an
example of leadership misconduct. Mr. Brown thought was as serious as the misconduct Ms.
Masias was being accused of at the time, with respect to her expense reimbursements.

I substantiated that some episode of improper access to Accurint likely took place, but I could not
determine with certainty the date of that access. I substantiated that it is more likely than not that
at least one target of the access was Ms. Masias, based on the financial manager’s (described
hereafter as “Finance Manager”) recollections as conveyed to me in his interview. I corroborated
that there was no discipline of this Finance Manager, but I could not corroborate that this situation
was ever formally investigated or that Human Resources made any recommendation of discipline.
It is true that this person was ultimately promoted to Deputy Director after these events.

I interviewed nine (9) people with knowledge about this situation. The Finance Manager did not
remember any specifics but offered speculations about what this could be about. Other witnesses
had recollections of his explanations at the time this instance was complained about. The people
I interviewed included the Finance Manager, his supervisor at the time, members of the finance
and legal teams, and an individual who is responsible for the management of the Accurint system
for Judicial. This witness likely would have been aware of any formal complaint or investigation
into Accurint use because of their responsibility for the program.

I attempted to locate any relevant documents, images, or records relating to this alleged complaint
about Accurint use. [ also requested and reviewed the Finance Manager’s performance evaluations
and promotion history. I reviewed the rules around Accurint use and requested a search for any
complaints about this Finance Manager’s use of Accurint (there are none). I reviewed audit files
relating to two audits done under Finance Manager’s tenure as Audit Manager because of his
recollection that there may be some connection between that work and his use of Accurint to check
on property records relating to Ms. Masias. Review of these records, including handwritten notes,

26 Accurint: https://www.accurint.com.
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revealed no connection. I could not locate any investigation file relating to Accurint use. If this
was investigated by HR at the time, the files have not been retained.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 23, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

The Judicial Branch obtained Accurint in 2009 and authorizes its use only in circumscribed
instances:

Official Use of Databases:

All searches on the database are electronically logged along with the user conducting the
search. These search logs are maintained by Accurint and are subject to review and monitoring by
Accurint, the District Customer Administrator, and the Central Customer Administrator._No
searches may be conducted that do not directly relate to court cases being worked by Judicial
staff in their official capacity. In other words, any searches not concerning Judicial official
business, such as requests for data on celebrities and other public figures, relatives,
acquaintances, Judicial employees, etc., ARE PROHIBITED. Violations will result in
immediate termination of access and could result in disciplinary and other action.

Keep the following rules in mind as you use Accurint:

1) Do not conduct person or property (or other) searches on yourself, your own social security
number (SSN), last name or former name, your spouse or former spouse (incl. significant
others), co-workers or other employees, friends, relatives, neighbors, acquaintances, officials,
celebrities, public figures, or any other person, business, or entity (or related SSN, ID number,
phone number, address, etc.) that is not directly tied to a court case and official Judicial matter
that needs your attention in your official capacity. No personal use is authorized. Our contract
with LexisNexis for the use of Accurint is predicated on the agreement and understanding that
searches will be conducted for official Judicial business only.

(Emphasis in original.)?” The Judicial Accurint Use Policy contains a written User Agreement and
Acknowledgement that every user must sign. This document states that the user has read and
understands the policies pertaining to Accurint use.?® Finance Manager, who was Audit Manager
at the time, signed his User Agreement on July 1, 2009.%

The investigation revealed two possible chronologies around the alleged improper use of Accurint
by Finance Manager. The first is that Finance Manager made some improper searches, using real
Judicial Branch personnel, when he was testing the Accurint system in 2009. According to one
employee at the Judicial Branch, they recalled that Finance Manager tested Accurint “on live
people” and this caused a credit check to enter on those individuals’ credit reports:

27 Colorado Judicial Branch Policies and Procedures Concerning the Use of Accurint.com, updated December 2011.
B

2 This date, before the execution of the contract, would make sense as in his role of Audit Manager at the time, he
was the individual tasked with trying the system out to determine if Judicial would buy it or not.
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[Finance Manager] was testing [Accurint]and he tested it on live people — I don’t think he knew it
would cause a credit check thing. He had to have a real person to check. He didn’t know it would
cause a credit hit. I don’t know how he picked who to look up. ... It was more than one person.
I don’t remember who it was. I remember it was completely an innocuous effort to make sure we
were going to get our money’s worth. ... When that happened, we looked into it. He felt terrible
it impacted anyone.

Three other witnesses remember that when they asked Finance Manager about these allegations in
2018, he speculated that “[M]aybe it was when he was testing the system” or it was when he was
training on the system.

However, in his interview with me, Finance Manager speculated that he may have used Accurint
to examine Ms. Masias’s real estate transactions in connection with an audit he was doing in the
Probation Department. According to Finance Manager, the State Court Administrator at the time
raised the prospect that there may have been some connection between Ms. Masias and the subject
of the audit. He said, “I might have looked on something at Accurint to find something on the two
of them.” He said that there were contentions that Ms. Masias and the subject of the audit were
personal friends and worked together. He also said he did this review “in talking with [the State
Court Administrator]. He was aware of what [ was doing in that audit.”

The State Court Administrator at the time adamantly denied this. He said, “That never happened.
We did investigate issues on [the person in Probation] but there were never allegations about a
connection between [them] and Mindy. ... Inever authorized any use of that tool for any judicial
employee. [It was] only to be used for those defendants who owed money via fines, fees, and
restitution.”

When I asked the Finance Manager why a friendship or working relationship — without any other
evidence of wrongdoing — would subject a person to being searched on Accurint, he did not have
a logical explanation as this exchange reflects:

Why was Mindy involved? She had a pretty close relationship with them down there. She was
involved in a lot of what they were doing. Her and [the person] had been working together for a
while. . . As an auditor I have to run down a lot of different scenarios, different things you have to
look at to see if there is any trail there.

How would Accurint have come in? 1 don’t even know. Seeing if there was any sort of real estate
transactions and property transactions, different things like that. Did you have a lead that they
owned property together? No. That’s the point you are trying to follow leads and disprove things.
I don’t know if I even did that or not. The whole allegation is based on something - I don’t know
what it is based on. . . This came about because [the former SCA] said there was a connection. |
remember a general conversation with [him] about the [Probation person] and potential collusion
or corruption. With Mindy? Maybe. It might have been other people I don’t recall specifically . . .

Were Mindy and this person personal friends? That is what I understood yes. What was the
connection between that and what you were looking at in the audit? [The Probation person] had a

consultant she had used without going thru procurement. That is a red flag.

A red flag for Mindy? 1 don’t even remember if that is what we used that for. It was because of the
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relationship that they had as a possible red flag. ... If you are looking at someone for audit
purposes do you look at all the people they are friends with or work with at Judicial? Most don’t
get to this level. They don’t have the aspects of what [the Probation person]’s position was in
judicial. No I wouldn’t think that is a common practice. ... Have you done that before in other
audits? 1 don’t recall specifically.*

Finance Manager provided me with a copy of the referenced audit report, and I also obtained access
to the working papers relating to this audit. Neither the report, nor the work papers, mention Ms.
Masias in connection with the audit issues of compliance or other misconduct.

The person who oversees Accurint use for Judicial described what this program is used for at the
Judicial Branch and said they were unaware of any complaint of misuse of Accurint by Finance
Manager: “I know I was never asked to look at his use. While I was Administrator of the program,
prior to being the Manager, I would have been the one to do that search.”

There were no records of such a complaint or any investigation. There were likewise no discipline
or performance plans in this Finance Manager’s personnel file on this or other matters. This person
was promoted three times since being hired and was promoted to a Deputy Director position in
2013.

D. Analyses and Finding(s)
1. Analysis

This investigation did not reveal hard evidence about the complaint—specifically, how Accurint
was misused or who it impacted. We have no HR records, interviews, or investigation report. It
does not appear that anyone sought out information from the individual responsible for Accurint
and they were unaware of any complaint. While some records at Judicial have been difficult to
locate during this project, I have typically unearthed some documentation in those cases where
there was an HR investigation. I would expect the person responsible for the system to have been
interviewed. The absence of such data here suggests that this situation was not considered serious
enough at the time to justify an investigation.

Instead, I found two possible explanations from six people with some recollection that there was
a complaint from Mr. Brown about this topic. Four people remembered some issue around Finance
Manager testing or training on the system. One witness, who has offered credible data in other
investigations, remembered this with a degree of particularity. They remembered that credit
checks popped up, signaling to management that Accurint had been improperly used. In contrast,
Finance Manager believes this may be about an audit he did and the State Court Administrator’s
request to run Ms. Masias’s name as part of that audit.

Ultimately, whether Finance Manager used Accurint on “live” coworkers while testing the
program or whether he used it to look at Ms. Masias’s real estate transactions, it appears that the
usage would have been improper under either scenario. The terms of the User Agreement he
signed are clear. Finance Manager agreed not to conduct searches that did not “relate to court

30 The two people who met with Finance Manager to ask him about the complaint issue did not have any recollection
of him mentioning Ms. Masias as being involved in an audit in some way.
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cases being worked by Judicial staff in their official capacity.” As clearly stated, “any searches
not concerning Judicial official business, such as requests for data on . . . Judicial employees, etc.,
ARE PROHIBITED” (emphasis in original removed.) Whether his usage was innocent, as recalled
by one employee in remembering the credit checks, or more purposefully illegitimate, as suggested
by the implausible audit explanation, it was improper either way.

It should be noted that the version of events Finance Manager put forward in this investigation
regarding the audit is implausible and not corroborated by any other evidence. The idea that
Finance Manager would have run Ms. Masias’s name in a Probation audit because of her friendship
with the subject is farfetched. Finance Manager did not satisfactorily explain why a leader in one
operational group would be audited on the mere fact of a working or personal relationship - without
some evidence of potential wrongdoing. There is nothing in the work papers to suggest a legitimate
reason to include Ms. Masias in the audit. The person Finance Manager identified as directing this
activity, the State Court Administrator, adamantly denied it. The State Court Administrator firmly
stated that he gave no such direction and the audit in question had nothing to do with Ms. Masias.
It is notable that Finance Manager’s statements around the audit also exhibited poor credibility
because of the change from his first explanation for this situation, his audit explanation’s inherent
illogic, and inconsistency with other data.

Given other data unearthed in the investigation about the toxic relationship between HR and
Finance, this improbable explanation is even less credible. If anything, the bitterness between Ms.
Masias and this group might suggest that the improper Accurint use had improper motives as well.
Ultimately, there is no documentation that details what the complaint was specifically about, but

there is sufficient evidence under a preponderance of the evidence standard to conclude that
Finance Manager engaged in some improper use of Accurint.

2. Findings
For the reasons set forth above, I find:
e The allegation concerning the inappropriate Accurint use is Substantiated.

e The allegation contending that Finance Manager was not disciplined is Substantiated, with the
caveat that it does not appear that any formal investigation was done, or that any discipline was
recommended.
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Allegation Nine: Financial Manager Investigated Twice for Harassment

“Financial manager investigated twice for harassing behavior. Receives more staff and a
better office. No mention of the complaints in his 2017 performance appraisal.”

A. Methodology

Through this investigation, I determined that the financial manager (described hereafter as
“Finance Manager”) was investigated three times for harassing behavior. These investigations
occurred in 2015, 2017, and 2021 and involved two different complainants. I also confirmed that
the Finance Manager received more staff and a better office, and there was no mention of these
harassment complaints in his evaluations.

I interviewed eleven (11) people with knowledge about this situation. These included Finance
Manager, his present supervisor, one of the two individuals who had filed complaints about
harassment, and members of the HR and Legal Department teams who were aware of and involved
in this situation. People had strong recollections of what happened.

I sought out documents, images, or records relating to the alleged harassment complaints and
investigations. These included Finance Manager’s performance evaluations, discipline, and
trainings as well as documentation of his staffing and office situation. There was a great deal of
documentation on these events, which helped the investigation proceed. This consisted of
investigation interviews and reports, email communication, texts, performance evaluations and
other material.

I submitted a full report on this investigation to counsel for the Judicial Branch on May 10, 2022.
On May 24, 2022, I was directed to prepare Report Summaries on all matters for public release. I
completed this Report Summary pursuant to this requirement.

B. Summary of Material Evidence

1. The First Complaint and Investigation - 2015

On September 30, 2015, a woman employee in the Legal Department spoke with her supervisor
and made statements which the supervisor interpreted as raising a complaint of potentially
discriminatory comments. She stated that Finance Manager had told her there were concerns about
the quality of her work because she was “young, blond and female.” The supervisor reported these
comments to her supervisor on October 1, 2015 and requested that HR assist in an investigation.

The woman employee said she did not see herself as stating a complaint of discrimination and did
not want these concerns investigated. She described herself as “venting” to her supervisor. The
investigation proceeded against her wishes.

The Human Resources investigator interviewed three individuals in conducting this investigation:
the woman employee, her supervisor, and the Finance Manager. The investigation found that the
allegations of harassment were not substantiated. This was so because the investigator found that
Finance Manager was not stating his own views when he made the statement about concerns with
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her work being because she was “young, blond, and female.” Instead, it was determined that he
was sharing his perceptions of what other male finance employees believed about this woman
employee. In short, he was sharing this information with the woman attorney to help her figure out
why she was feeling disrespected for her work.

The HR investigator recommended no disciplinary action or punitive consequence for Finance
Manager. She recommended that he be “reminded that discussions about age, gender and other
personal characteristics are unsuitable for the work environment.” Finance Manager’s supervisor
said that he followed these recommendations and spoke to the Finance Manager about these topics.

2. The Second Complaint and Investigation - 2017

On April 21, 2017, an employee in the Finance organization (described hereafter as
“Complainant”) met with HR to file a complaint against this same Finance Manager. She provided
a written complaint on April 24, 2017. The Complainant stated that Finance Manager engaged in
“public shaming and belittling on multiple occasions,” and discriminated against her based on
“socioeconomic status.” She stated she was resigning because of this treatment.

The Complainant provided examples of this behavior. It included Finance Manager “shush[ing]”
her in meetings, interrupting her, and becoming red in the face during meetings. The Complainant
reported this behavior to Finance Manager’s supervisor. She said the behavior was not as blatant
or reoccurring after this report, however Finance Manager continued to “become irate and turn(]
red in the face, shake[] [h]is head and become[] real short and dismissive.”

The examples also included statements around her career progression and performance. The
woman employee stated that Finance Manager dissuaded her from applying for a promotion,
saying, “While I cannot tell you not to apply, I will tell you that if anyone else has more experience
in either IT or procurement you will not get the job.” Further, Finance Manager told her he did not
like employees who marked themselves at the top or close to the top in their self-evaluations, and
“[She] should remain modest.” In the meeting on that performance evaluation, Finance Manager
allegedly told her, “I lowered your scores across the board because you had displayed your
frustration out loud and I do not feel that you communicate effectively.” He went on, “[Y]ou have
a problem with remaining positive, but I scored you high on teamwork because you’re the first to
jump in and see if anyone needs help.” At the end of the review he said, “[Clommunication is the
largest skill you need to improve on, you just want to be heard.” The Complainant responded that
“[M]ay be a little unreasonable” but she could understand, adding, “a lot of millennials get a bad
rap for that but we just communicate differently.” He replied, “Off the record no it is not because
you’re a millennial . . . it is clear that you are from a lower socioeconomic background and you’ve
had to fight to get to where you are and because of that you just want to be heard.”

These statements caused the Complainant to feel “judged, prosecuted and profiled.” She was
highly upset, went home, cried, and “was truly hurt and baffled.”

Two HR investigators interviewed six additional employees and substantiated that the Finance

Manager subjected the woman employee to unprofessional behavior that violated the Code of
Conduct, Standards of Conduct, which stated: “[EJmployees shall ‘demonstrate high standards of

53



professionalism in the workplace that includes interacting with the public, co-workers and
management in a civil, courteous, and respectful manner.”” They did not substantiate that the
Finance Manager dissuaded the woman employee from applying for an open position or that he
discriminated against her because of her socioeconomic status.

The HR team recommended corrective action against Finance Manager for violating the Judicial
Department Code of Conduct. They also recommended that he take mandatory trainings in the
Code of Conduct, Introduction to Cultural Competency, STAR workshop, HR Law, Anti-
Harassment for Supervisor, Performance Management for Supervisors and My Role As: Team
Leader.

However, no discipline was imposed, and Finance Manager did not do any of the training at the
time. Training records show that Finance Manager failed to complete any of the recommended
training within two years of the report and most of it remained incomplete until 2021:

e Code of Conduct: started in 2017 but incomplete; completed 6/14/19.

e Intro to Cultural Competency: started six times but dropped four times and incomplete two
times.

e STAR Workshops: started eight times but dropped four times, incomplete three times, one time

in progress.

HR Law: started in 2018 but dropped; Completed in 2021.

Anti-Harassment for Supervisors: Completed in 2021.

Performance Management for Supervisors: never taken.

My role as: Team Leader: never taken.

The cadence and lack of progress on these trainings does not suggest that there was any urgency
around Finance Manager doing this training from him or from his management.

Finance Manager’s 2017 evaluation contains no direct reference to this substantiated complaint.
It states, with respect to Finance Manager’s communication skills, “[Finance Manager]
communicates effectively and uses acceptable language in the workplace.” It ranks him 4/6 in the
category that includes “Uses Good Judgement.” It states (incorrectly) that “[Finance Manager] has
completed assigned training . . .” The evaluation contains several veiled references that might
relate to this investigation:

o Under “Professionalism,” for which Finance Manger received a 3/6, it states, “[Finance
Manager] is quick to accept accountability for his and his department’s actions.” It goes on to
say, “[Finance Manager] demonstrates the appropriate level of professionalism for [his]
position.”

o Under “Teamwork,” for which he is scored 4/6, it says “[Finance Manager] can continue to
improve by always fully listening to others.”

e Under “Supervision” which is ranked 3/6, it says “[Finance Manager adequately supervises the
[Junit. ... [Finance Manager] should continue to improve on listening to staff in the unit and
letting them express themselves.”

Finance Manager is described as an “asset to the Judicial Department and SCAO” and he received
an overall positive evaluation for 2017.
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3. The Third Complaint and Investigation - 2021

The same woman employee referenced under “the first complaint” raised the third complaint.
During her exit interview prior to leaving Judicial, she said that she was uncomfortable with the
male Finance Manager and found herself subjected to inappropriate behaviors in the